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Chapter 2

The Structure of Canadian Courts

On 24 August 1993, in the coastal waters north of Nova Scotia, two men lar

463 pounds of eels, which they sold for $787.10. They were promptly arrested for
violating several federal fisheries regulations, including fishing without a lic
fishing with a prohib ed net, fishing eels out of season, and selling eels without a
licence. At trial t - a judge of the Nova Scotia Provincial Court, the men con-
ceded all of these facts. How {i’kmaq Indians—argued t
they were exempt from the Canadian go

the Treaties of Peace and Friendship between the Mi’kmaq and the Br
Crownm, signed between 1760 and 1761, which bound the Mi'kmaq not to ‘traf-
fick, barter or Exchange any C ommodities in any manner but with such persons
or the managers of such Truck-houses as shall be appointed or Established by His
Majesty’s Governor at Lunenbourg or Elsewhere in Nov: Scotia or Acc:
They contended that this phrase entitled the Mi’kmagq of Nova Scotia to fish and
trade eels, an activity their people had engaged in since their initial contact with
Europeans. One of the men, Donald John Marshall, Jr, was alre dy well-ki i

Canadian legal circles for his wrongful murder ynviction in 1971 and subseque
acquittal twelve years later, which had led to a Royal Commission that found
widespread racism in the Nova Scotia justice system. The case regarding eel fis
ing came to bear his name, and ultimately it reached the highest court in C

The only issue at Marshall’s trial was whether he actually possessed a treaty
right to catch and sell fish. The treaties of 1760—1 were not worded generously
and were in fact designed to prevent the Mi'kmagq from trading with anyone other
than the British—namely, the French, with whom the Mi’kmaq had been allied
continuously during the frequent struggles between the two European powers to
control North America. The Treaties of Peace and Friendship, which had been
signed shortly after the British conquest of Quebec, were as the Canadian govern-
ment’s expert witness testified, intended to consolidate the peace and reduce
Mi’kmagq dependence on Britain by ensuring that the native inhabitants could sus-
tain themselves economically. Viewed from the perspective of the 1990s, how-
ever, there was an obvious legal problem: the Treaties limited Mi'kmaq trade to
exchanges with ‘Truckhouses’ (a barter-based trading post), but ruckhouses dis-
appeared from Nova Scotia shortly after the treaties were signed. A replacement
system of government-licensed traders had also disappeared by 1780. This fact led

the trial judge to conclude that, although Marshall and his fellow Mi'kmaq had a
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right to take fish to the truckhouse to trade, that right had effectively expired
along with the truckhouses and subsequent special arrangements. Moreover, the
trial judge ruled that the Mi'kmag did not have a treaty right to fish or to hunt,
because the 1760-1 treaties did not specify any rights to obtain the means to trade.
Without a treaty exemption from the various fisheries regulations, Marshall was
convicted on all counts. Notably, however, the judge granted a sentence of
‘absolute discharge’—not only would Marshall serve no jail ime or pay any fine,
but the conviction would not appear on his record.

Yet the case did not end there. Marshall’s primary concern was the court’s
interpretation of the treaties, and he appealed the ruling to the Nova Scotia Court
of Appeal—the highest court in the province—where it was reviewed by three
judges. He did not fare any better than at trial. In fact, the appellate judges not
only upheld his conviction, but denied that the 17601 treaties granted any rights
whatsoever. The Court of Appeal concluded unanimously that, rather than granting
rights, the trade clause was a limit imposed upon the Mi’kmaq to help keep the
peace with the British. Echoing his earlier determination when struggling against
the Canadian justice system, Marshall persisted and appealed to the Supreme
Court of Canada, the highest court in the land.

Like most appellants, Marshall needed ‘leave to appeal’, that is, the Supreme
Court’s permission to bring his case, which it granted. The Court has increasingly
chosen to focus on constitutional law cases over the past thirty years, and since the
adoption of the 1982 Constitution, this includes treaties with Canada’s First
Nations, The only issue at this stage was whether the lower-court judges had
interpreted the treaties correctly. By a vote of 5-2' the Court found that they had
committed ‘errors of law’ by ignoring other historical sources—including other
treaties and the Mi’kmaq’s own oral history—and it overturned the decisions of
the lower courts (Marshall v. The Queen 1999a). The Court acquitted Marshall and
also found an aboriginal treaty right to obtain a moderate livelihood through
hunting, fishing, and trading the products of those traditional activities.

Marshall v. The Queen had an unusual and striking epilogue: shortly after the
Supreme Court’s decision, Mi'kmaq began fishing without licences or regard for
conservation regulations in the lucrative lobster trade, not only in Nova Scotia but
in neighbouring provinces as well. Non-native fishermen reacted violently to this
threat to their livelihood, destroying the cars and boats of Mi'kmagq fishermen, who
were equally determined to continue fishing. While rejecting the request of a
coalition of non-native fishermen, who wanted Marshall’s acquittal suspended until
”T" i,_’,m'r{:mmum could establish fisheries regulations for the Mi'kmag, the Supreme
((‘;:l:'; I;j;:;;;;““[:::”::dy rare F];Jﬁﬁt'}lli()ll F)t- its uatlicr‘ ruling (Marshall v. The

i ' ourt unanimously denied that its first Marshall ruling ‘had
:t_abl“hed 4 m"?‘t}" right “to gather” anything and everything physically capable of
eing gathered’. Although Donald Marshall’s acquittal would remain, Lmrcgulated

fishing (not to me ; . =l
b ntion hunting, logging, and mining) by natives would not.
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The saga of Donald Marshall, Jr's case illustrates several fundamental features

Canada's judicial system:

1

b2

Federal but unified court system. By federal, we mean that the judicial sys-
tem reflects the official division of governmental authority in Canada
between two levels, the provinces and the national (or ‘federal’) govern-
ment. Each province in Canada (as well as the Yukon, Northwest, and
Nunavut Territories) has its own system of courts, and as we will see
shortly, there is also a system of federal courts, including the Supreme
Court of Canada. By unified, we mean that there are features of Canada’s
judicial system which operate so as to break down the strict divisions of
federalism. Two features are particularly important in this respect. First,
provincial courts can rule on federal laws, as seen in A farshall when the
Nova Scotia courts enforced the Canadian government’s fisheries regu-
lations (and, of course, provincial courts can also rule on provincial
laws). Second, the Supreme Court of Canada has unlimited jurisdiction
over both provincial and federal law; for example, even a fairly routine
case about a speeding ticket can end up before Canada’s highest court
(see Box 2.3). This is unlike the United States Supreme Court, which,
a5 a federal court, can rule on a state law only when it raises an issue
under the United States Constitution. We will examine some additional

unifying features of the Canadian judicial system later in this chapter

Hierarchies of courts. Canada’s courts are arranged in a system of increasing
authority, such that a court higher up the ladder has the power to review
the ruling of a lower court, and lower courts are bound by the ¢ ecisions
of the higher courts. Trial courts, where virtually all cases begin, occupy

the lowest level of the hierarchy, and there are multiple levels of courts of

1

appeal, also called ‘appellate courts’: the number of levels depends on
legal issue. Cases therefore proceed on a predetermined path through the
levels of the judicial system. In Marshall’s case, his trial took place in the
Nova Scotia Provincial Court, with subsequent appeals to the Nova
Scotia Court of Appeal and the Supreme Court of Canada. However,
most cases that begin in a province’s court system end in it without
reaching Canada’s highest court. In fact, although more than 10,000
cases are appealed every year (Greene et al. 1998, 44), this represents only

2 small fraction of the number of potential appeals.

Different courts perform primarily different but overlapping functions. Recall
from Chapter 1 our distinction between disputes of fact and disputes of
law. The first requires courts to engage 1n fact-finding: What happened?

Did the accused commit the crime he is charged with? Disputes of law,

ot
Of
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however, require judges to engage in legal interpretation, that is, clarify-
ing (or sometimes defining) the ‘rules of the game’ for law enforcement
officials, other judges, and the public. Fact-finding is the primary
responsibility of trial courts—it is typical, for example, for the appeal
court simply to accept the trial court’s factual findings.* Nevertheless,
legal interpretation is the main role of appeal courts, in two senses. First,
as we saw in Marshall, appeal courts are expected to correct ‘errors of
law’ committed by lower-court judges. Second, even if the lower-court
Judge has not technically made an ‘error’, appellate judges may re-inter-
pret the law on the basis of new information or changes in society or
because they disagree philosophically with the lower court. However,
Canadian trial courts are also empowered to interpret the law. We saw
this in Marshall, where the trial judge tried to determine what the
17601 treaties meant in the context of the contemporary eel fishery.
Indeed, Marshall was unusual in that the accused conceded the facts of
the case at trial and rested his defence entirely on an interpretation of
treaty law. This illustrates that the functions of trial and appeal courts
can overlap, although appeal courts have the final say.

Multiple legal systems and bodies of law. A natural consequence of federalism
is that each provincial and national unit of government creates its own
body of law. We also make a distinction between statutes and regulations.
Statutes are laws passed by the legislative branch, such as Parliament or a
provincial legislature. Regulations are rules created by the executive
branch, such as government departments or agencies (Fisheries and
Oceans, for example), which are designed to clarify and implement
statutes. In addition, Canada has a body of constitutional law, which
establishes the basic features of our legal and political systems, including

the federal division of powers itself, the rights of citizens and other resi-

dents of Canada, and since 1982, the unique rights of First Nations. A

case can involve more than one of these bodies of law at the same time.
Marshall, for example, concerned fisheries regulations passed by the fed-
eral government as well as constitutional law in the form of native

treaties. Unlike Marshall, a case may also simultaneously involve both fed-

eral and provincial laws. For example, people caught driving while intox-

:catc?] are routinely charged under both the federal ¢ .riminal Code and the
province’s traffic regulations (in Ontario, the Highway Traffic Act).

High degree of judicial discretion i
udi : 3 e C i i
gree of judicial discretion in system. The Canadian legal system is

st et ;
htfigmd to give judges control over a great number of issues that come
cfore the : of the i
re them. This feature of the system will be a recurring theme of this
text, but we can already observe from the \

most recent journey by Donald
Marshall, Jr through the judicial syste .

m that judges have flexibility regard-
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1 ' ranting leave eal, and even
ing legal interpretation, sentencing, granting leave to appeal, ar | evi

determining how many judges on a court of appeal will hear a ca

Overall, to paraphrase Russell (1987, 333), we can think of the Canadian judicial

a pyramid-shaped filter, with the Supreme ‘ -
wer of trial courts, but access and capacity narrow sharply
layer of trial courts,

Court at the tip: many cases
system as

pass through the wide

moves further, through the appellate courts, so that the system receives

as one
progressively fewer cases. s

With these basic principles of the Canadian judicial syst :
r look at the different trial and appeal courts that make up the system.

em in mind, we next

take a close

The Canadian Judicial System—Provincial, Federal,
and Integrated Courts

Figure 2.1 provides a general overview of the structure of the Canadian judicial

£ i f seneral categories of courts, known by the
sstem. which is composed of three general categories of courts, knc y the

sections of the 1867 Constitution that authorized their creation: the “purely

nci ion ¢ : i: the * aly federal’ secti 01 courts, and the sec-
provincial” section 92 courts; the ‘purely federal’ section 101 e 3
I' courts, which are actually the shared responsibility of the

tion 96 ‘provincia L
Section 92 courts are ‘purely provincial® in

provincial and federal governments. :
»pointed, and paid by

g 1 nistered at

the sense that they are created, organized, administered, af

: : ‘ G O o e

their provincial government; each province has its own set of s. 92 courts. Th

: » [ » ~Hone f > ¢ CcOUrts e S. Of

federal government performs all of these functions for the s. 101 courts. The s. 96
| t
f

= g - Ereny e tep sy e e at
courts, however, represent a type of unified, or integratc d, judicial federalism that

is unique among the federations of the world. As with the s. 92 courts, each
province has its own set of 5. 96 courts, which it administers and n?:v_.' rc‘r\r;_‘;mzc_
However, the judges of these courts are appointed and paid by the federal ;m'-cm_—w
ment (we examine the appointment systems of each type of court in greater detail
in Chapter 5). For a brief period after Confederation in 1867,

. country, but this quickly changed

s. 96 courts were

the only significant category of courts in the .
with the creation and growth of both the ‘purely’ provincial and the ‘purely’ fed-
eral courts. The following sections detail the historical background and uurr-\‘ﬂt‘
jurisdiction, structure, and size of all three categories of courts. The workloads of

the various courts are also discussed.

Box2.1 The Constitutional Foundations of the Canadian Judiciary:
Sections 92.14, 96, and 101

The following sections of the Constitution Act, 1867 (formerly the British
North America Act, 1867) established the basic contours of the Canadian
court system:
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In each Province the Legislature may exclusively make Laws in

relation to Matters coming within the Classes of Subject next here-
inafter enumerated; that is to say,—

The Administration of Justice in the Province, including the
Constitution, Maintenance, and Organization of Provincial Courts,
both of Civil and of Criminal Jurisdiction, and including Procedure
in Civil Matters in those Courts.

The Governor General shall appoint the Judges of the Superior,
District, and County Courts in each Province, except those of the
Courts of Probate in Nova Scotia and New Brunswick.

The Parliament of Canada may, notwithstanding anything in this
Act, from Time to Time provide for the Constitution, Maintenance,
and Organization of a General Court of Appeal for Canada, and for

the Establishment of any additional Courts for the better
Administration of the Laws of Canada.

Figure 2.1  The Structure of th

adian Court System
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Before beginning to review the various courts, ho
briefly the meaning and relevance of the term ‘juris i
understanding structure of Canada’s courts. ‘__[311‘1~,n11r__'t3qlaia here
responsibilities of the court, or what matters it is author

three dimensions of jurisdiction: territorial, hierarchical, and :

furisdiction refers to the geographic area over which the court has autho

sav that s. 92 courts are ‘prn\-'inci.al' courts, it is pnm;‘u’;lg.' be
ca'ses arising within their own province. Hierarchical juri ‘
rank in th't: judicial system, that is, whether it is a trial or appeal court !'(:"11'. b peh
trial court has ‘original jurisdiction’, which, as noted above, means that it is the first
court to hear the case, whereas courts with ‘appellate )
rulings of lower courts (the specific standards of revi
claborated in Chapter 4). Of our three categories of courts, s e
having only original jurisdiction—there are nos. 92 appeal _c'nm'ts_ Finally
ter jurisdiction is the set of legal issues heard in that court, for exampl
; Jaw. administrative law, family law, and so forth. Withis
we can make a distinction between whether a court has
an issue or ‘concurrent’ (shared) jurisdiction with another court.

This chapter will demonstrate that since the early days of Confederation
have been questions, struggles, and negotiations over jurisdiction (particularly :‘u‘r—
rounding the jurisdiction of the s. 96 courts comp: ed to the s. 92 courts or the
s 101 federal courts). Why are there disputes over jurisdiction—a seem
arcane matter of legal process? Sometimes litigants challenge the jurisdictional
authority of a court as a legal tactic to win their cases (at least temporarily). More
important, for the purposes of this text, disputes and n jations over court jurs-
diction between the federal and provincial governments are
measure by political considerations. Recall from Chapter 1 that politics,
other things, is concerned with the proces of decision making and influence over
decision making. Since courts are important decision makers within a system of
governance, it is not surprising that governments may try to maximize the influ-
ence of the courts that they administer and to which they appoint judges |
judges tend to favour expansions of their court’s influence as well.
as noted in the opening chapter, in the twelfth century, Henry I used his system
of ‘King’s courts’ to undermine the power and authority of the nobles and their
courts. That said, governments will sometimes accept a reduction in the jurisdic-
tion of their courts for certain purposes, such as cost savings (judges do not come
cheap, after all) or recognizing the need for more efficient and effective justice
given constitutional constraints. Whether it is expanding or contracting, the juris-
diction of courts is intimately connected to larger political issues.

Finally, it must be stressed that although disputes over court jurisdiction a

w 1
governments, {hﬁ_‘\‘ are 1T£‘L1‘LE{_‘H\Z\

5

usually between the federal and provincial _
played out within the judicial system itself, particularly in the highest courts of

appeal. As will be demonstrated repeatedly throughout this chapter, the institu-
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tional structure and processes of the Canadian judiciary have been shaped signifi-
cantly by decisions of the Supreme Court of Canada (and, before 1949, the
Judicial Committee of the Privy Coungcil in Britain) in the course of resolving
jurisdictional disputes—a process which has necessarily entailed interpreting the

Constitution and the various statutes governing the courts.

The Section 92 Provincial Trial Courts

Trial courts are the front line of a judicial system in that they handle the most
cases. They are the first court (as distinct from an administrative tribunal,’® discussed
in Chapter 3) to hear a case, and so are also known as ‘courts of first instance’ or
‘courts of original jurisdiction’. As Figure 2.1 shows, there are s. 92, s. 96, and
5. 101 trial courts (in contrast, there are no s. 92 appeal courts). Within these cate-
gories, Canadian trial courts usually include a mixture of specific-jurisdiction
courts—that is, those created to deal with only a given area of law, such as family
law—and general-jurisdiction courts. We shall look at each category in turn.

Historical Background

Soon after Confederation, provincial and municipal governments began creating
local courts for minor civil and criminal cases. These were initially known as
‘magistrates’ courts’ or ‘police courts’ (the latter because they were often located
in the same building as the police department). Later, in the first half of the twen-
tieth century, magistrates were also empowered to hear cases involving child pro-
tection, deserted wives, and spousal abuse, which became the body of family law.
Early criminal and family courts were often staffed by ‘lay-benchers’, that is, peo-
ple without legal training and who were not judges. An exception was in Quebec,
where, in addition to lay magistrates’ courts, there was a Court of Sessions of the
Peace staffed by judges with legal qualifications and tenure, to hear criminal cases.
In English Canada, as late as 1968 an Ontario Royal Commission chaired by
Chief Justice James McRuer found that patronage appointments (for example, the
appointment of former politicians) to the magistracy were the norm for govern-
ments of all political parties. This, in turn, raised concerns about the quality of jus-
tice being rendered by magistrates, concerns that were compounded by the
magistrates’ close connections to the police, inadequate facilities, and lack of insti-
tutional independence. Partly in response to McRuer's findings, magistrates’
courts were ‘judicialized’ in Ontario and later in all provinces (;‘xccpt Alberta)
between the 1960s and early 1980s, with the requirement that provincial court
judges l]fn'c legal training and experience.* (This had already occurred in 1962 for
QU&'bCCf Magistrates’ Court.) Although this has improved the technical skill on
the plr(.»,.qncmt benches, the degree to which patronage still plays a major role in
appointment to these courts is an open question. ‘

Chapter 2 The Structure of Canadian Courts

The constitutionality of these pmvimiuHy—:app(nmu-(l courts was zh({é]magv\::'i
early and often after their creation, usually by litigants who h;ii\l iu_f,t their case in
such a court, but also by the federal government. The grounds for these ri]‘,glla-;s_s_(c:
were that the only explicit mention of the power to appoint judges 11:1 the 1867

Constitution appears 1n section 96, which assigned this power to the jederal g0

o) 14

ernment (see Box 2.1). The provinces' position, however, was based on s. 92(1 +‘;.
which, while not mentioning appointment, grants provingial ;{k;‘v’n‘ri'lrl‘lzur'it& wide
authority over the creation and administration of provincial «;:nur.ta.. i’m__- dispute
over the validity of provincially appointed courts was ended in 1892 by the ruling
of the Judicial Committee of the Privy Council (JcpPC)? in the Maritime Bank Case.

The case was not specifically about judicial appointment but rather about the gen-
eral nature of Canadian federalism. The JCPC enforced what it argued was the
essence of a federal system of government: the equal constitutional status or: the
national and regional governments, Or ‘dual sovereignty’. It followed that if the
federal government had the power to appoint judges to courts it created (under
5. 101), then the provincial governments must have the same power for [hn.‘l:‘-’_
courts.d However, the JCPC’s ruling did not end litigation over the jurisdiction ot

provincially appointed courts, which continues to this day.

Jurisdiction

S 92 courts have extensive and diverse subject-matter jurisdiction, which they
have accumulated slowly but continuously since Confederation. Although the
specific details vary from province to province, the legal issues heard in these

courts today usually fall into the following five categories:

Provincial Offences

In every province, the s. 92 court has original exclusive jurisdiction over all
provincial and municipal offences. Examples include traffic infractions (driving
without a licence, speeding, and so on), littering, underage drinking, and litera Iy
thousands of other ‘summary’ offences (less serious offences, similar to misde-
meanours in the US).

Federal Offences
As Box 2.2 shows, federal offences may be found not only 1n the Criminal Code, but
also in many other statutes and regulations. The Marshall case provides three non-
Code examples: fishing without a licence, fishing out of season, and fishing with an
illegal net. Every province’s s. 92 court has original exclusive jurisdiction over all
summary offences created by Parliament. Parhament (but not the provinces) can also
create ‘indictable’, or more serious offences that carry heavier punishment.
Jurisdiction over indictable offences is more complicated. There are three cate-

gories of indictable offences, and legislation determines where each is heard. The
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Jeast serious (illegal betting for example) are assigned exclusively to s. 92 courts,
whereas the most serious (murder, treason, sedition, war crimes, and ‘alarming the
monarch’) must be heard in a s. 96 trial court, usually before a judge and jury.” For
all other indictable offences, the accused can choose between trial before a s. 92
court judge alone, a's. 96 court judge alone, or a judge and jury in a 5. 96 court
(there are no jury trials in s. 92 courts). Even for cases tried in a s. 96 court, the
case may begin with a ‘preliminary inquiry’ to determine it there is enough evi-
dence against the accused to proceed with a trial; these inquiries are usually heard
before a s. 92 court judge or justice of the peace (see below).

To complicate matters further, there are a large number of *hybrid’ or dual-
procedure offences, such as theft under $5,000, where the Crown (prosecution)
decides whether to charge the accused with a summary or indictable offence.
Summary, indictable, and hybrid offences are discussed more fully in Chapter 9.

In all, s. 92 courts hear the overwhelming majority—over 95 per cent—of tri-
als involving federal offences. It must be stressed that this trend has been actively
driven by the federal government, which for several decades has willingly shifted
judicial jurisdiction over federal offences to the s. 92 courts. As this suggests, the
federal government overcame its initial opposition to these courts and has in fact
been the actor most responsible for their growth. The reasons for this, and other
factors behind the growth of's. 92 courts, are discussed below.

~ In Canada, ‘offence’ is the technical term for a law or regulation that, if bro-
 ken, is punishable by fine or imprisonment. Although people often associate
Offences with ‘crimes’, in Canada crimes are only _thoée_offenjées 'cbnﬁirj..ed:iﬁ -
the federal Criminal Code. Provincial governments can also create offences,
-_f_or;'i_gxampfe, speeding while driving, and the federal govémr_nent can _6reat.e :_;
. non-Criminal Code offences, such as fishing without a licence (Fisheries Act)
- or drug possession (Controlled Drugs and Substances Ad‘)._ A useful way to
think of it is this: all crimes are offences, but not all offeﬁces are crimes.

Young Offenders

Under Canada’s Youth Criminal Justice Act (YCJA), which replaced the Young
Offenders Act, persons aged 12 to 17 who are charged with committing a crime ar‘e
usually treated differently than adults. This reflects the view that young people, by
virtue of their relative immaturity and level of development, require ‘é,wcatcr pro-
cedural protections during trials. By the same token, the sentencing of people
agec.i 127to 17 1s usually aimed less at punishment than at rehabi]imtion‘ and reinte-
gration into society. The YCJA designates ‘youth justice courts’ to apply these spe-
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cial rules; all provinces have classified their s. 92 trial courts as such courts, and

some have even created special courts to deal with young people exclusively.

Family Law i : ‘
Most s. 92 trial courts have been given jurisdiction over a range of legal issues

related to families, which may include marriage, adoption, child custody (in cases
of neglect, endangerment, abuse, or separation of the parents), and ch-ﬂd support
payments (‘maintenance’). Notably, however, proceedings r(i}atcd tg divorce n_my
be heard only in s. 96 courts. This exception is discussed further in the section

below on s. 96 courts.

Civil Law

Except in Manitoba, Novi Scotia, Ontanio, and Prince Edward Island, s. 92 courts
have been empowered to hear civil cases involving relatively small monetary
claims, ranging from less than $5.000 (in Newfoundland and Labrador and
Saskatchewan) to less than $25.000 (in Alberta). In addidon to small claims, the
Civil Division of Quebec’s 5. 92 court also has jurisdiction over more formal cases
in which the amount in dispute is up to $70,000, except cases for spousal support
and those cases against the federal government (which are reserved for the s. 96

and s. 101 courts respectively).

Structure

The subject-matter jurisdiction of s. 92 courts is a striking example of inreg_mced
judicial federalism in Canada. As we saw, the federal government can asmgn_}rc‘{t’ml
offences, most notably under the Criminal Code, to provincial s. 92 courts. In fact,
the only area of criminal law that has been kept from these courts is jury trials, and
even they often begin in s. 92 courts with the preliminary inquiry (see Chapter 9).
On the other hand, the provinces determine how their courts will deal with these
issues, organizationally speaking—for example, in specialized divisions or general
courts.

Twenty-five years ago, the most notable structural feature of s. 92 courts was
their tremendous size, for there were far more judges in this than any other cate-
gory after a sustained period of jurisdictional expansion, particularly in criminal
law. According to Russell (2007b), in 1982 there were 1,013 s. 92 judges n
Canada, compared to only 657 s. 96 trial and appellate judges. The expansion of
5. 92 courts had been caused by several factors in the preceding decades, including,
as noted above, the federal government’s eagerness to transfer jurisdiction over
federal offences to these provincially appointed courts. The federal government’s
behaviour in this respect seems illogical, since vigorous competition between the
federal and provincial levels of government for jurisdiction 1s perhaps the defining
feature of Canada’s constitutional history. The rapid growth of s. 92 courts may

itself provide a clue, however, for unlike s. 96 court judges, s. 92 judges are not
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paid by the federal government. This fiscal reality certainly explains the more
recent trend, discussed below, of the provinces ‘downloading’ routine administra-
tive matters to lower-paid justices of the peace and part-time judges. The expan-
sion of s.92 courts also reflected larger political trends, especially the
phenomenon of ‘province building': that is, the growth of provincial welfare
states and bureaucracies after the Second World War, in large part as a result of the
growth of regionalism and Quebec nationalism. Provincial governments were
wary of having their new laws and programs enforced (and possibly undermined)
by federally appointed s. 96 judges. As well, judicial appointment provided an
enticing opportunity for political patronage.

As Table 2.1 illustrates, the numerical imbalance between the s. 92 and s. 96
courts has shrunk, defying earlier expectations that the growth of s. 92 courts
would continue to outpace that of the other courts, especially the s. 96 courts.® In
fact, there are now fewer s. 92 court judges, especially in Ontario and Quebec,
than there were in the 1980s, whereas the s. 96 courts have grown (see Table 2.1).
The full reasons for this development are not yet clear, but Peter Russell (2007b)
identifies at least one part of the explanation: massive off-loading of what were
s. 92 court responsibilities (for example, search and arrest warrant applications) to
justices of the peace (JPs) in criminal law and prothonotories in civil law. In
Ontario at the end of 2006, for example, there were 309 full-time and 19 part-
time JPs, outnumbering the 289 full-time and 37 part-time s. 92 judges. Another
factor, given the s. 92 courts’ wide criminal law jurisdiction, may be the steady
decline in crime rates over the past three decades. It is less clear why there has
been a resurgence of s. 96 judges, since it cannot be explained by crime rates
(especially since those judges’ criminal law caseload has been shrinking (Webster
and Doob 2003)). Some possibilities, however, could be an increase in private lit-
igation, family law, or judicial review of provincial tribunals, since, as we shall see
below, s. 96 courts have jurisdiction over these issues.

The provinces also vary in the degree to which they have specialized s. 92
courts. Perhaps not surprisingly given its small number of judges, Prince Edward
Island has the least specialization. Its three judges each hear all matters within the
Jurisdiction of the PEI Provincial Court (notably, this includes only criminal and
provincial offences by adults and youths), and they sit in only four locations. At
the other end of the spectrum, the Alberta Provincial Court contains five special-
ized divisions: Civil Court (civil claims under $25,000); Criminal Court (bail
hearings, preliminary inquiries, trials and sentencing of all summary and most
indictable offences); Family Court (spousal and child support, child custody and
access, and child welfare and protection); Traffic Court; and Youth Court (cases
under the YCJA). The Court of Québec has a similar level of specialization, with
Civil, Criminal and Penal, and Youth (child protection and YCJA cases) Divisions,
as well as a unit called Tribunal des professions, which can review the decisions of

professional conduct committees, such as those for doctors and lawyers.” In addi-
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Table 2.1  Number of Full-Time Canadian Judges, 2006

Court of Section 96 Section 92
section 101 Courts Province Appeal Lower Courts Courls
gupreme Court of Canada 9 Alberta 15 75 14
Federal Court of Appeal 1 BC 15 102 135
Federal Court 33 Manitoba 7 33 40
Tax Court of Canada 21 New Brunswick 7 21 26
(The Court Martial Appeal Newf. & Lab. 6 20 23
Court draws its judges from B
gther s. 101 courts) . Nova Scotia 8 33 34

Ontario 24 289 283
PEI 3 5 3
Quebec 20 144 270
Saskafchewan ] 32 46
Nunavut — 3 —
NW.T. b 3 3
Yukon - 2 3
Total Number of Judges 74 114 762 980
Notes:

i fnematinn from the o
1. Figures are based on statutory guidelines where possible, and otherwise most recent information from the court
2. Figures do not include supernumerary judges.

+ Tha Nunavut Court of Appeal is composed of justices from the Courts ozf\fpeai of Aiberta and Saskatchewan and the judges and
icio ju 1 the 5. 96 lower courts of the Northwest Territories, Yukon, an ) i
‘?E:iliwl\c':’g ESE:SU?;D:%L fike the Nunavut Court of Appeal, is composed of justices from the Courts of Apn.esé of :\:?‘Eza,mf.
Saskatchewan and the judges and ex officio judges of the s. 96 lower courts of the Northwest Territ ui:nn_, el .u.‘%m
« The Yukon Court of Appeal is made up of justices of the British Calumbia Court of Appeal and jus! m the 5. 96 iower
courts of Yukon Territory and Northwest Territories
4The Nunavut Court of Justice |s Canada's first unified, single-tier court.

tion, a municipality in Quebec can choose, either individually or in cnlhbor.atum
with other municipalities, to establish Municipal Courts for cases invvl\'mg-l_ocal
by-laws, taxes, and less serious provincial and federal offences, such as sihopht-tmg
and contraventions of traffic rules. All provinces mix permanent court locations
with travelling (or ‘circuit’) courts, with judges travelling periodically to the latter
to administer justice for small communities in more remote areas.'’ _

A final issue regarding the structure of s. 92 courts worth elaborating is the

i b, : r 2 e P 3 - AVT _.‘,).
existence of justices of the peace, as noted above. Historically, even before
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Confederation, JPs were members of the local elite who performed many of the
same functions as magistrates. Today, JPs hear a surprisingly large number'of mat-
ters, particularly under the Criminal Code, which assigns them the same jurisdic-
tion as provincial court judges. Their precise role differs from province to
province, but in Ontario, for example, a part-time ‘non-presiding’ justice of the
peace issues search warrants, presides over bail hearings, and issues subpoenas,
while full-time ‘presiding’ justices of the peace, in addition to these duties, hear
cases involving provincial offences. Despite these judicial functions, JPs do not
usually require a background in law (practising lawyers are actually precluded
from becoming JPs in some provinces'' to counter-balance the influence of the
legal profession), although they receive special training and usually work with
legally trained clerks. Writing in 1987, Peter Russell predicted that the fjudicial-
ization of magistracy’ might actually increase the use of lay JPs, because they
offered a cheaper and more flexible solution than appointing tenured, full-time
judges to deal with the heavy workload of administering criminal justice.
Although exact figures are not available nationally, it is certainly the case that JPs
vastly outnumber s. 92 court judges in some provinces, as indicated for Ontario
above. The situation is even more extreme in Saskatchewan, where in 2006 there
were 175 JPs, many working in remote communities, compared to only 46
provincial court judges. The same features that make JPs administratively and ’eco—
nomically attractive to government, however, prompt concerns about their inde-
pendence. Beginning in the late 1990s, some provinces introduced reforms to
address both issues, including independent councils of judges and laypersons to
make recomm@danons to the government regarding JP appointments, salaries,
and aileged misconduct; these reforms mirror measures taken since 1997 to
enhénce judicial independence (see Chapter 6). In 2005, the Supreme Court’s rul-
ing in Bodner v. Alberta (2005) confirmed that JPs must enjoy the same independ-
ence: s judges, even though it ultimately allowed the Alberta government to
reject a salary recommendation by that province’s JP compensation comniission.

Workload

l_Jn.tortun'atcl‘v for students of Canada’s provincial courts (both s. 92 and s. 96), pub-
ljc reporting on the workload of these courts is poor or relatively inaccessible (espe-
u‘aliymto non-residents). Only British Columbia, Munitoba,‘ New Brunswick,
Ncwtoumﬂand, and Ontario publish data on-line, and of these only Ontario pro-
\.ﬁ'-ldCS the more useful information about number of cases actually heard, deci-
sions issued, and size of backlog. (British Columbia, New Brunswick, and
](‘::.\'vt;r’)f.mc:land and Labrador report only cases ‘received’ or ‘filed’, and M'.u;itoba

y hourly courtroom use statistics.) The remaining provinces issue no informa-

tion of any kind, and i P
’ d, and inquiries to their courts and governments proved unsuccessful.

L—#
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The Canadian Legal Information Institute (CanLII) maintains an excellent website
(ww.canlii.org), which contains the published decisions of most courts in Canada,
going back several years. However, most decisions by trial courts—and recall, all
5. 92 courts are trial courts—are not published. Given the social and political impor-
wance of administering justice—not to mention the public expense of the judicial
system——this lack of transparency is troubling. While it is true that the number of
cases in these courts is very large and potentially difficult to track, the fact that two
of the largest provinces are able to do so suggests it is possible. Indeed, it is hard to
imagine that such statistics are not kept, since they are necessary for assessing the
performance and resource needs of the judicial system. This suggests that the prob-
lem is rather one of public access.

A full accounting of these courts’ workload is therefore impossible, but the data
from British Columbia, New Brunswick, and Ontario provide some useful
insights that are likely representative of the other provinces. The first is the sheer
number of 5. 92 trials compared to those ins. 96 courts: in Ontario in 2004/5, for
example, judges in the Ontario Court of Justice heard over 4.7 million ‘events’,”?
compared to only 284,667 in Ontario’s (s. 96) Superior Court of Justice {Ministry
of the Attorney General 2006, App. B). This discrepancy is astonishing in light of
the fact, reported in Table 2.1, that there are actually fewer s. 92 judges than s. 96
judges 1n Ontario. In British Columbia, 3.5 times as many Cases are filed in the
< 92 court as in the s. 96 trial court, yet the former has only a third more judges.
This would seem to imply that the types of cases handled in s. 92 courts are less
complicated and therefore take less time to resolve.

The second insight provided by the data for these provinces is the predomi-
nance of ‘criminal’ cases (those involving either federal or provincial offences) on
the s. 92 court docket—over 99 per cent in Ontario, where most civil, family, and
small-claims cases are heard in the Superior Court of Justice. The s. 92 docket is
slightly more balanced in New Brunswick and considerably more so in Brtish
Columbia, where criminal cases filed constituted roughly 93.5 per cent and 68 per
cent of the respective totals in 2004/5; of these, a significant proportion (roughly
37 per cent in British Columbia) are traffic offences. The big difference in British
Columbia is that 22 per cent of the cases filed were related to family law or small
claims, a percentage that is probably more representative of most provinces."” The
large proportion of criminal (and small-claims) cases in the s. 92 workload also
helps explain those courts’ disproportionately higher output given their number of
judges, since criminal matters are usually less complicated than the civil (and often
family) litigation and criminal jury trials that predominate in the s. 96 courts.
Before we move on to the next category of courts, it must be stressed that when
we speak of administering criminal justice in later chapters, we are refernng almost
entirely to 5. 92 courts—not only are they the workhorses of the criminal justice

system, but 99 per cent of criminal cases which begin in these courts also end there.
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The Section 96 ‘Provincial’ Courts

Historical Background

The distinguishing feature of s. 96 courts, among Canadian courts as well as the
judicial systems of other federations, is their blend of provincial administration and
federal appointment. As appointment has the most direct influence on the ideo-
logical (or more problematically, partisan) orientation of the judiciary, this
arrangement reflected the dominant view among the Fathers of Confederation,
most notably Sir John A. Macdonald, that Canada should be a quasi-federation
dominated by the national government. As Peter Russell (1987) observes,
Macdonald wanted the federal-provincial relationship to mirror that between the
Imperial government in London and her colonies. In this sense, s. 96 is consistent
with other centralizing provisions of the 1867 Constitution, such as federal disal-
lowance, reservation, and the ‘Peace, Order, and Good Government’ (POGG)
clause.™* Like those provisions, s. 96 has been eroded since 1867 as Canada has
been transformed from Macdonald’s vision into a more classical federation, with
greater equality between the national and regional governments.

The ‘Superior, District, and County Courts in each Province’ identified in
5. 96 of the Constitution Act, 1867 (formerly the British North America Act) were the
new country’s primary courts. It is therefore striking how little s. 96 actually says
about the composition of these courts. Ss. 97-100 establish the foundations of
judicial independence for these courts: tenure of office (s. 99, but only for
‘Superior’ courts); ‘fixed’ salaries (s. 100); and the requirement that these judges be
members of their respective provincial bar (that is, that they have legal training).
Otherwise, the 1867 Constitution is silent about the actual functions and organi-
zation of these courts. However, as Russell (1987, 47) observes, ‘the Canadian
Constitution did not purport to be a comprehensive plan for a new and ideal sys-
tem of government’, unlike its US counterpart. This is because Canada’s founders
were content to adopt the main features of the British state—responsible parlia-
mentary government, the British monarch as the head of state, and the English
court system (including the JCPC as the highest court of appeal)—while trying to
blend them with the federal division of power and the specific legal and cultural
needs of French Quebec. Indeed, the courts listed in 5. 96 already existed (some-
times by other names) at the time of Confederation and, particularly the superior
courts, had been functioning as colonial courts for many years. S. 129 of the 1867
Constitution makes this judicial continuity explicit, with its provision that *. . . all
Courts of Civil and Criminal Jurisdiction, . . . and all Officers, Judicial,
Administrative, and Ministerial, existing therein at the Union, shall continue in
Ontario, Quebec, Nova Scotia, and New Brunswick respectively, as if the Union

had not been made.’

The *Superior’ courts were already British North America’s oldest judicial

institutions in 1867, existing in every province and largely mirroring the structure
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of their English counterparts. They were assigned to deal with the most serious
issues in criminal and civil law. This helps explain why s. 99 of the Constitution
Ad, 1867 provided them with greater independence than any other court, guar-
anteeing only their judges security of tenure. Superior courts have also i_ung p()‘s—
sessed appellate jurisdiction, for panels of trial judges could review mlmgs_ of a
fellow superior court trial judge, or of an ‘inferior’ county or district court judge
(see below). In 1874, Ontario was the first to create an appeal court staffed with its
own judges, and all provinces have since followed suit.

In contrast, the ‘inferior’ s. 96 county and district courts handled less serious
criminal and civil trials, in more remote areas. Except in Upper Canada/Ontario,
they were also less extensively developed than superior courts, and they did not
exist at all in Quebec. In Quebec, the functions of county and district courts were
performed by the provincially appointed Court of Sessions of the Peace and mag-
istrates’ courts, which later became the Court of Québec. As the other provinces
witnessed the massive shift of less serious criminal cases into s. 92 courts, they all
began folding their county and district courts and judges into the superior courts,
beginning with British Columbia in 1969. There was also support for this merger
movement from county and district court judges themselves, because the func-
tions of these and the superior courts had become somewhat blurred. County and
district courts no longer exist in any province today, Nova Scotia being the last to

merge its 5. 96 courts in 1992.

Jurisdiction

Recall our three dimensions of jurisdiction introduced above, territorial, hierarchical,
and subject maiter. As provincial courts, s. 96 courts have territorial jurisdiction
only within their province, although some provinces have developed procedures
for superior courts to hear cases arising outside that province to prevent duplica-
tion or if the case otherwise could not be heard. S. 96 courts have thicker hierar-
chical jurisdiction than s. 92 courts, for this category contains both trial and appeal
courts. In some cases, the same court has both original and appellate jurisdicton,
depending on the issue. For example, the Ontario Superior Court of Justice has
trial jurisdiction over the most serious criminal cases, but it hears appeals from the
5. 92 trial court in cases involving less serious offences; a similar structure exists in
all provinges (see Box 2.3). On the other hand, the Courts of Appeal have original
jurisdiction over ‘references’ by their respective provincial governments, which
occur when the cabinet asks the Court for an ‘advisory opinion’ {technically non-
binding, but usually respected as a formal ruling) on the legality of proposed or
existing legislation. The subject matter jurisdiction of 5. 96 courts is constitution-
ally unlimited, reflecting the fact that they were intended to be the primary type
of court. In other words, s. 96 courts can hear virtually any legal issue, criminal or

civil, public or private, federal or provincial.
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Box2.3 ‘Speeding’ through the Canadian Judicial System

On 11 July 1991, while driving in New Brunswick, Réjean Richard was
stopped and given a ticket for speeding. He failed to pay the fine or appear in
the New Brunswick Provincial Court at the time stated on the ticket and was
convicted without a trial, as required by s. 16 of New Brunswick’s Provincial
Offences Procedure Act. (As in other provinces, speeding is a provincial traf-
fic offence and is prosecuted in a s. 92 provincial trial court.)

Richard appealed his conviction to the (s. 96) New Brunswick Court of
Queen’s Bench {CQB) on the grounds that his conviction without trial vio-
lated s. 11(d) of the Canadian Charter of Rights and Freedoms, which guaran-
tees any person charged with an offence the ‘right to be presumed innocent
until proven guilty according to law in a fair and public hearing by an inde-
pendent and impartial tribunal’ (notably, and confusingly, the meaning of
“tribunal’ here is the more general traditional one, which includes ‘courts’,
and not the specialized one cited earlier.) The CQB agreed, but found that s.
16 was a ‘reasonable limit’ on Richard’s rights, given the importance of
‘establishing a more expeditious and efficient and less costly scheme for
minor provincial offences’.

Richard then appealed to the (s. 96) New Brunswick Court of Appeal (NBCA),
which reversed the Court of Queen’s Bench by a vote of 2-1. The majority of
the NBCA concluded that the violation of Richard's rights could not be justi-
fied, since s. 16 violates the independence of the judiciary by requiring judges
to convict people who fail to appear for their trial date or pay their fine.

The government of New Brunswick appealed this decision to the Supreme
Court of Canada, which unanimously reversed the NBCA and threw out
Richard’s Charter-based challenge to s. 16. Stressing that this was a regula-
tory offence without the possibility of imprisonmént, the Supreme Court
ruled that under New Brunswick’s ticketing system, Richard was fully aware
of the consequences of failing to pay or appear in court, and therefore he had
waived his right to a trial when he failed to appear. Moreover, the law allows
convictions to be set aside if the person applies to the court within forty-five

days of the conviction and can satisfy a judge that their failure to appear was
not their fault. (See R. v. Richard 1996.)

All that for a speeding ticket!
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This is an accurate description of the subject matter dealt with by the highest
5. 96 appeal courts in each province, but there is a large gap between the unfettered
constitutional jurisdiction of s. 96 trial courts and what they actually hear. We have
already seen one major example—the s. 92 courts’ near-monopoly over trials
involving offences. It is not that s. 96 could not hear these cases, but that the provin-
cial and federal governments have chosen to assign them to ‘purely provincial’
courts instead. This and other jurisdictional transfers have not been without contro-
versy, often leading to litigation (ironically, sometimes in the very courts whose
jurisdiction 1s at stake). We will examine three areas that have been particularly
contentious: the creation and review of administrative tribunals, criminal trials, and

family law.

Creation and Review of Administrative Tribunals

Aside from the criminal cases shifted to s. 92 courts, the greatest threat to s. 96
jurisdiction has been the creation of many provincial and federal administrative
tribunals to settle legal disputes that used to be heard in the superior courts.
Perhaps because federal tribunals and s. 96 courts are appointed by the same
authority and because s. 101 empowers the ‘Establishment of any additional
Courts for the better Administration of the Laws of Canada’, litigation has typi-
cally focused on the creation of provincially appointed tribunals. In a 1938 case on
the matter, the JCPC tried to sharply restrict further erosion of 5. 96 court jurisdic-
tion, in effect ‘freezing’ it at its 1867 levels (Toronto v. York 1938). The JCPC's
rationale was that, unlike provincially appointed judges at that time, s. 96 Judges
were protected by ‘the three principal pillars in the temple of justice, and they are
not to be undermined’: appointment by the Governor General (in reality, the fed-
eral cabinet or Prime Minister), tenure, and ‘fixed’ salaries.

This restrictive approach was significantly liberalized over several cases in the
following decades.'® The changes were synthesized in the Supreme Court’s 1981
ruling in the Residential Tenancies Act Reference, which produced a three-part test
for determining when superior court jurisdiction could be removed to a provin-
cially appointed court or tribunal. This test, with minor subsequent revisions, 1s as
follows:

(1) Historical Inquiry: Was the subject matter assigned to the tribunal one
that was decided exclusively by a superior, district, or county court at

Confederation?'®

This is roughly the same standard as that proposed by the JCPC in 1938, although
there is judicial flexibility at this stage since ‘subject matter’ is usually a matter of
interpretation.'” However, even if a tribunal fails at this stage, there are two more

chances for it to survive constitutional review:
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(2) Judicial Function Test: Is the tribunal’s assigned task ‘judicial’, which is
defined as the adjudication of a dispute through the application of a rec-
ognized body of rules in a fair and impartial manner? If so, the task can-

not be transferred to a tribunal.

A body designed to settle disputes between landlords and residential tenants by
applying an existing statute is a good example of a ‘judicial’-type tribunal that
would fail this part of the test.'® That said, there are many examples of tribunals
that would pass. Take, for one, the Canadian Radio-television and
Telecommunications Commission (CRTC), a federal administrative tribunal
charged with regulating Canada’s airwaves and telecommunications network and
promoting Canadian culture. To begin with, the CRTC is responsible for creating
many of the regulations and standards that it then enforces through its power to
grant (and deny) broadcast licences and to issue fines. Therefore, it cannot be said
to resolve disputes through the impartial application of a recognized body of rules.
Furthermore, in its role as a promoter of Canadian culture, it cannot be said to be
‘impartial’ when granting licences; it is, by definition, biased toward broadcasters
that promote Canadian content, and against those that do not. For these reasons,
the CRTC would be considered an ‘administrative’ {and, in part, ‘legislative’)
rather than a ‘judicial’ tribunal.

Failing the above tests, however, a ‘judicial’ tribunal could still pass constitu-
tional muster if it prevailed at the third stage of the test.

(3) Institutional Setting Test: Is the tribunal a crucial part of a wider regula-
tory system, so long as the ‘sole and central function’ of the tribunal is

not adjudicating disputes? If so, a jurisdictional transfer is allowed.

A positive example was the Ontario Municipal Board in the late 1970s. Although the
Board had been given the authonty to resolve certain disputes over assets between
al:rmlgamating municipalities, this adjudicatory role was, according to the Supreme
Court, merely one part of ‘the overall picture of the general restructuring of the
municipalities in which the Municipal Board is given an important part to pi:dV’ (The
Corporation of the City of Mississauga v. The Regional Municipality of Peel et al. ]97”9).

As the reader may have already guessed, this three-part réat is actually a fairly
easy hurdle to clear. Only the most overt incursions into s. 96 court juz‘.isdictiml
would fail by this measure, and thus, there have been few constitutional impedi-
n.u:nts to _thc growth of administrative tribunals. Possibly in response, the Supreme
;.’nurt razsed the hurdle in 1995 by adding an additional step to the Residential

enancies Act Reference test. In MacMillan Bloedel v. Simpson (1995), a slim majority

of th J‘U' il’.{:ﬁ' raiec thﬂ the s ]) l- T i
- l l t } es . AL . ] . 1 bl trans
L8 IpCrior courts core _Jk_l 15Aiction could not ans

ferred away w : e s o,
away without a formal constitutional amendment., Unfortunately, they pro-

vided very little gui - A )
ery little guidance about what ‘core jurisdiction’ means, beyond the
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vaguely worded phrase ‘those powers which are essential to the administration of
justice and the maintenance of the rule of law [without which] s. 96 of the
Constitution Act could not be said either to ensure uniformity in the judicial sys-
temn throughout the country or to protect the independence of the judiciary.” As
Peter Hogg (2003) has argued, this shift creates a great deal of uncertainty about
the constitutionality of existing tribunals.

Another restriction the Supreme Court has imposed concerns judicial review of
(that is, appeals to a court from) tribunal decisions. Some provinces, most notably
Quebec, have attempted to prevent such appeals to s. 96 courts, but have been
blocked by the Supreme Court from doing so completely (A.G. Quebec v. Farrah
1978: Crevier v. A.G. Quebec 1981). As it currently stands, superior courts cannot be
prevented by the provincial legislatures from reviewing provincial tribunal decisions
to determine whether they are within that tribunal’s assigned jurisdiction, or
whether the tribunal’s powers violate the Constitution (most notably, the federal-
provincial division of powers). Parliament is less constrained in this regard—the
only judicial review of federal tribunals it cannot remove is that done on constitu-
tional grounds (4.G. Canada v. Canard 1976; CLRB v. Paul L’ Anglais 1983).

Criminal Trials

A second contentious area for s. 96 jurisdiction revolves around criminal trials.
Given the extremely high percentage of criminal trials (‘criminal’ here refernng to
all federal and provincial offences) heard in s. 92 courts, one might ask why a
complete transfer has not occurred. There was in fact an initiative by the
provinces in the early 1980s to create a s. 92 unified criminal trial court. This
move was linked to provincial dissatisfaction at the tame with the federal govemn-
ment’s unfettered power to appoint s. 96 court judges, a power that it exercised
with no provincial input (as we shall see in Chapter 5, this was changed in the late
1980s). It also reflected the combative relationship between Prime Minister
Trudeau and the provincial premiers during this extended period of constitutional
negotiations that culminated in the 1982 Constitution, including the Charter of
Rights and Freedoms. Shortly thereafter, the provinces proposed major jurisdic-
tional transfers from the s. 96 courts at a constitutional conference in 1983, but the
negotiations focused on aboriginal rights and the judicial reform proposals were
never discussed (Russell 1984a, 248).

The issue came to a head in the 1983 reference case McEvoy (1983), in which
the Supreme Court considered the constitutionality of a hypothetical scenario
where the federal Parliament and the New Brunswick Legislature agreed to shift
all trials of indictable offences to s. 92 courts. The Court surprised many observers
by ruling that ‘Parliament can no more give away federal constitutional powers
than a province can usurp them’, even if only to create concurrent jurnisdiction.
The decision turned on the Court’s finding that s. 96 courts cannot be stripped of

their ‘core or inherent’ jurisdiction and ‘essential character’ as those existed at
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Confederation. These standards parallel the ‘historical inquiry’ in the Residential
T'enancies Act Reference test; the second and third parts of that test could not save 4
92 ‘unified’ criminal court, however, as it would clearly be a Judicial’ body

3.
whose only function was to adjudicate (criminal) disputes.

The finding in McEvoy is problematic, in light of how much of the s. 96 courts’
1867 junsdiction had already been transferred away to purely provincial courts,
The Supreme Court recognized this tension but drew a distinction between ‘one
or a few transfers of criminal law power’ (which was understating the matter con-
siderably) and ‘a complete obliteration of Superior Court criminal law jurisdic-
tion’, which would have the effect of transforming the ‘inferior’ s. 92 court into a
al cases. The McEvoy ruling was buttressed by the Court’s
subsequent decision in MacMillan Bloedel (see above), where the Supreme Court
explicitly indicated

SUPEror court in crimin

for the first time that they would use the Residential Tenancies

e test, along with the ‘core jurisdiction’ standard., for deciding jurisdic-
tional transfers to ‘inferior’ courts as well as administrative tribunals. ”\ bigger
problem remains, however, in that Mc Evoy and subsequent Supreme Court rlﬁ-
ings failed to define precisely the ‘inherent jurisdiction’ or ‘essential character’ of
the superior courts.

it currently stands, while the 5. 96 s 10T ¢ imi imi
v stands, while the s. 96 supenior courts have unlimited criminal

v jurisdiction under the Constitution, Parl

iament and the provinces have

assigned jurisdiction over many offences exclusi 2 tri
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- .
nave created a system where eit 3 ( i
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of the Criminal Code | v a handfi f 1 e
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altered their court unification strategy partly in light of McEvoy, b._l”()()f}jﬂg_.}ljld!(,iiil
salaries were at least as influential, if not more so. The economic situation for the
provinces in the early 1990s was fairly bleak as Canada mp.cn_uu,u.i f17111@‘0-: vl_\l_f)‘
nomic recession, and the federal government made deep cuts in its transfer pay m:nt»
to the provinces. The federal government, not‘ Surprzsmgl_\_'_. was not mtnrt_sftu“ 321
taking on the cost of funding about 1,000 new Jl..ld[_;t-.‘s. ;”,ld it rc_]cct:-d the pmp_uiﬁ; ,'
Baar (1996, 294) observes that the failure of the s. 96 leilﬁt';itlf.ﬁrj efforts led directly
to the decision by most provinces to cut their number of s. 92 judges and download
routine criminal work to lower-paid justices of the peace.

Notably, the federal government’s decision in 1990 waaraupprmcd‘by ti_w suptu
rior court judges themselves, ‘who feared they would be mugda;sd by h}gh vol-
umes of routine criminal work’ (Baar 1996, 294). Similarly, in 2000 the (_)nmr.m
Superior Court of Justice issued a scathing report rc_]et‘tmg the suggestion by the
then Ontario Attorney General James Flaherty that unification would improve the
efficiency of the criminal justice system. These events illustr;t_tt' that the polllnc\
surrounding judicial administration are not simply federal-provincial sm:gg}lca but
include the judges themselves as represented through their vanous prt?ta‘ksllil'lél
associations. The federal government appeared to recognize this in the mid-1990s,
when it rejected the New Brunswick government’s proposal to create a s. 96 u‘m-
fied criminal trial with the surprising explanation that it would not amend the fed-
eral Judges Act without the support of both the superior court and provincial bar

(Baar 1998, 117).

Family Law
The third area of s. 96 jurisdictional contention 1s family law. As noted above,

5. 92 courts in many provinces have significant jurisdiction over family law,

including adoption, child custody, and support payments, but some matters

related to divorce must be heard in a s. 96 court. The result 1s that families under-

T

going divorces may find themselves bounced back and forth among a L-'nnm_\'int_.
time-consuming, and (given lawyers’ and court fees) expensive array of s. 92 and
5. 96 courts. Why is this the case? B

To begin with, Canadian family law 1s a bewildering hodgepodge of 'rcclc.r.ll
and provincial laws. Under the Constitutional Act, 1867, Parliament has jurisdic-
tion over ‘marriage and divorce’ (5. 91(26)). Parliament accordingly makes rules
for child support, custody, alimony, and so forth when associated with divorce,
but provincial legislatures make the rules if these things are associated with separa-
tions short of or outside of divorce (the latter arises with ‘common-law’ relation-
ships). By virtue of provincial authority over ‘the solemnization of marriage in the
province’ (s. 92(12)) and ‘property and civil rights in the province’ (s. 92(13)), the
province can make laws regarding adoption, the division of matrimonial assets, the
civil obligations of husbands and wives, and the guardianship and protection ot

children (Russell 1987, 226). To further complicate matters, the federal criminal




t1 Introduction to Canada’s Courts
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cach province and territory dedicated to hearing appeals, and it usually sits in the
provincial capital, although some divide their time between major centres.®
Judges in these courts usually sit in panels of three or, less frequently, five to
review decisions by lower courts.

Things are more varied at the trial level. In terms of issue specialization, some
provinces, including Alberta, British Columbia, Quebec, Prince Edward Island,
and all three territories have only a single superior trial court, which hears all mat-
ters falling within its subject matter jurisdiction. In Manitoba, the Court of
Queen’s Bench is a single court but has a family division with its own judges and a
general division for all matters not relating to family law; in Winnipeg, the family
division 15 effectively a unified family court. In Saskatchewan and Newfoundland
and Labrador, there is a single general-jurisdiction s. 96 trial court but with separate
UFCs in certain urban centres. In the remaining provinces, there are multiple spe-
cialized courts although with overlapping judicial membership. Ontario and Nova
Scotia have specialized s. 96 small claims courts (nominally, at least®) for cases
mvolving less than $10,000 and $15,000 respectively, and Nova Scotia and New
Brunswick have probate courts to deal with wills and to supervise the administra-
tion and distribution of estates. New Brunswick has the country’s only province-

Wl

wide UFC system, although Ontario is committed to such a system and currently
has UFCs in 17 centres; Nova Scotia’s UECs are limited to the Halifax region and
Cape Breton. Even in New Brunswick, Nova Scotia, and Ontario, however, the
bulk of 5. 96 court trials not dealing with family law, including both criminal and
civil cases, are heard in a court of general jurisdiction (see Table 2.2).

With resp

-ct to the degree of geographic centralization, all provinces’ s. 96 trial
courts are fairly decentralized. Judges, who are usually assigned to a particular
It

on of the province, preside over a ‘circuit’ of courts in smaller communities

rithin t ] rravell = ) s s
within that region, travelling throughout the year. Prince Edward Island, which is

t excenp

xception to this model, has three permanent superior trial courts. In most
other provinces

, the largest urban centres constitute their own region or district,
and their jud

s would therefore travel less. Saskatchewan is somewhat different

in this re

o AT P A Samat T ) . £ - -5
gard, for even the ‘resident Jjudges assigned to urban courts work the cir-
cuit

to help clear backlogs. Notably, decentralization among superior courts

ept in Quebec) has increased quite dramatically since the mid-1980s, when

‘ere concentrated in the major cities. The shift can be attributed to the
nerger movement’ mentioned

carlier, when the district and county courts were
mto supenior courts. As Quebec never had district and
county courts, its superior court system has always been |

verted wholesale
ighly decentralized.

Workload

As with the s. 92 courts, there is little publ

ished data on the workload of the s. 96
courts, with the

exception of those in British Columbia, New Brunswick, and
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Table 2.2 Names of Section 96 Trial Courts

Province or Territory  General Jurisdiction Trial Court  Unified Family Court?

Alberta Court of Queen’s Bench No
British Columbia Supreme Court No

Manitoba Court of Queen's Bench
(General Division)

New Brunswick Court of Queen's Bench
(Trial Division)

Newfoundland & Supreme Court

Labrador

Nova Scotia Supreme Court

Ontario Superior Court of Justice

(Trial Divisi

cé Edward Island

(Quebec Superior Court No®
Saskatchewan Court of Queen’s Bench

NwT Supreme Court No
Nimavut Nunavut Court of Justice

Yukon Supreme Court No

and adoption ir

* However, Quebec excludes only child protecticr
Court, Youth Division.

b Qutside these cities, the Court of Queen's Bench hears all f

Ontario. These provinces reveal some consistent patterns for the s. 96 trial yo_mtj.
First, criminal law makes up a very small fraction of the s. 96 trial court \\-’L‘}{'klk‘-\i'\s,
confirming the dominance of the s. 92 courts 1n this field. In Ontario, the .\U%‘L‘I’ii‘f
Court of Justice (SCJ) heard just under 285,000 ‘events’ (see above) in 200475, and
only 6.7 per cent (19,027) of these were in criminal law. Nc\‘\' I'S\ra.‘m_\'\\-uk r_c‘{.mrtv!d
an almost identical proportion (6.8 per cent of 11,023 cases filed) in 20( f—i--:\_ \\"hiw
in British Columbia only 3 per cent of new trials in 2005 concerned criminal law.
Since, as pointed out above, jury trials must be held in s. 96 courts, thc‘v‘\'tdcmc
reveals that the continuing presence of s. 96 courts in the criminal-law field relies
heavily on such trials, as they make up just over half of all criminal trials in the

o ~ T L ussell 2007b). The
Ontario §C) (Report of the Ontario Superior Court of Justice, 1n Russell 2007b). 1T
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udoes of the Ontario SCI stressed
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maost serious cnme ( 2als fi RIGURS & 1
€ crimes, and appeals from the 5. 92 courts—but there is no denying that

elatively small share of criminal cases is heard in these courts. Moreover, this

proportion is shrinking rapidly, at least in Ontario. As Webster and Doob (2003)
»hserve. the SCI's crminal caseload & £ G : s
0 -Tun e, the SCI's criminal caseload fell 26 per cent from 1998 to 2000/1, while the

5. 92 caseload fell only 3 per cent. From 2000 to 2005, the number of criminal cases
heard in the Superior Cour ‘ X .
eard in the Superior Court remained almost unchanged (19,000 a year) despit

large

4l

erge increases in Ontario’s population. In part, this can be explained by a troubling
.u.m;m-on concerning the Superior Court of Justice (5CJ), which ‘wui ﬂagée;
recently by its Chief Justice (Smith 2007): the number of'iudg'c‘s in this courth]m
r:‘na-‘u.{_wd \'{’.1::1( at 289 during a period when Ontario’s p‘;pui:\tion has grown b\.
over five million. This also helps explain why the SCJ's criminal case ia-;g.‘klov h‘?“i
grown h‘}"l’ per cent in five years. In short, the murt‘i& undc'rﬁt;lﬁtﬁ s il
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small claims court or alternative dispute resolution. Despite this, the number of
civil law events heard annually has actually dropped by 8 per cent 1n five years,
pmviding further evidence that the SCJ is understaffed (Ministry of the Attorney
General 2006, B7, note 3). In British Columbia, where small claims are heard in a
s 92 court, the workload distribution is a bit different than in Ontario, but the
dominance of civil matters is clear: 56 per cent of the cases are civil suits, 21 per
centfamily, 13.5 per cent probate (estates and wills), and 6.5 per cent bankruptcy
(see Figure 2.3). Although civil and family law cases are increasingly the focus of s.
96 courts at the expense of criminal law, we should be careful not to overstate this
trend, in light of the number of courtroom hours dedicated to each in Ontano. In
200475, civil cases occupied 62,643 courtroom hours, family law 49,008 hours,
and small claims 30,336 hours; criminal cases, at only 7 per cent of the docket,
nevertheless took up 49,706 hours, or more than family law. This measure 1s
imprecise because it does not include the many hours of judicial work in cham-
bers (as opposed to open court), but it does suggest that the actual workload of the
5. 96 courts may be more balanced than the number of ‘events’ or cases suggests.

The most notable feature of the workload of the s. 96 appeal courts is how small

it is, compared to the massive number of potential appeals from the lower s. 96 and

Table 2.3 Number of Appeals Filed in S. 96 Courts of Appeal, 1995-7

Civil Appeals Criminal Appeals

Province 1995 1997 1995 1997
BC 1,284 1122 590 580
Alberta 669 613 759 580
Saskatchewan 314 269 269 273
Manitoba 289 215 184 204
Ontario 1,321 1,229 1,543

Quebec 2,556 na 667 na
New Brunswick 210 n.a 119 na
Nova Scotia 163 203 132 92
NF & Lab. n.a. 122 81
PE| 33 RA n.a
Totals 6,839 3,804 4,263 3,061

Source: Adapted from Greene et al, (1998)
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s. 92 courts. Table 2.3 provides an overview of the appeals filed in the highest s. 96
courts of appeal in each province roughly a decade ago; unfortunately, cm-np‘rchhen)
sive data are not available after this point. More recent infbnn;&ion from the
Ontario Court of Appeal reveals that in 2004/5 that court decided 1,765 cases (with
a roughly even split between criminal and civil matters), while the lower L‘olurts of
Ontario together received roughly half a million new cases (Ministry of the
_-’\sm‘m::\ General 2006). This demonstrates how rare appeals really are. As
Me( nn-nu‘k (1994) notes, our legal system assumes that one receives a fa;r ;md- just
wrdn:l: from the trial judge, and as Greene et al. (1998) observe, the financial (‘Oj{ of
appealing (especially since legal aid is often unavailable) and the prospect of losin

prevent many potential appeals.® | -

o Furthermore, almost all court of appeal decisions
are final, th: Ire n caled S i
! that is, are not appealed in tumn to the Supreme Court of Canada—in

Ontario, the figure is 98 per ce is f:
the figure 15 98 per cent. This fact has a very practical significance, given

the workload figures ci /e Mos i
1e workload figures cited above: most civil law cases are heard in provincial courts

and even if appealed are ul ely res i i
I if appealed are ultimately resolved in the provincial Court of Appeal. The

SUUL I as been thl L‘ht"\_l\.tl 0arg 3 cent ‘2(‘ 3 aW 4
ut h = > l-\ ard oo «} i f ~3v71 i ~
or dt_ 1 I:lll (8 L%L\ tlo}.]nﬁ“t of civi across

the provinces, in

spite of the ‘unified’ Canadian court system. This has also
gree in criminal law, but since the Criminal Code is a federal
iy £ nth.-c Et‘&{cr-&ir-_f\!il.iﬁn‘sc.‘}' G_L'i']er;ﬂ. and the Supreme Court have all

ured to eliminate prov incial disparities in the criminal process. (As we will

Chapters 8 and 9, howeyv
pters 8 and 9, however, there are major limitations to such efforts,

n

because law enforc
cause law enforcement and prosecutior ally £ inci 1
A d g cution usually fall to provincial police and

TO

1 attomneys, and tnals 2 nitenci g
meys, and trials and sentencing to s. 92 provincial court judges.)
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g adolescence’ (Russell 1987, 335) ‘ i
335)

upreme 1n name only

the Supreme Court of Canada was

Moreover, before 1875 i le
875, any legal question could be
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addressed by a province’s s. 96 Court of Appeal. Even after 1875, it was possible
to bypass the Supreme Court and appeal directly from a s. 96 Court of Appeal to
the JCPC in what was known as a per saltum appeal. In part, this reflected provin-
cial suspicion of the new court, which was seen by some as an attempt by the fed-
eral government to create a court that would be favourable to central authority.
Jennifer Smith’s research reveals that some proponents of the Supreme Court
openly admitted that they had political motives for the creation of the Court.
They hoped that the Supreme Court would become ‘a substitute for the failing
remedy of disallowance’ since the latter—which gives the federal government the
remarkable authority to ‘veto’ provincial laws—was politically risky to use because
it was often unpopular and provoked provincial resistance (Smith 1983). This fac-
tor, along with the federal government’s ability to ‘refer’ legal questions directly to
the Court (see below) and an early pattern of patronage-based appointments of
low-calibre judges to the Supreme Court, help explain why the Court was widely
viewed as a second-rate institution until the mid-twentieth century. Since becom-
ing Canada’s highest court and expanding from seven to mne judges in 1949,
however, the Supreme Court has shed this image and become a highly respected
judicial institution. In the chapters that follow, we will return to the Supreme
Court to examine its roles and internal processes in greater detail.

The Exchequer Court of 1875 had very limited jurisdiction: cases against the
federal government involving revenue it collected. This was gradually expanded to
include virtually all civil cases against the federal government, all federal tax cases,
citizenship and immigration matters, and admiralty law. The Exchequer Court was
replaced and greatly expanded in 1971 with the creation of the Federal Court of
Canada (FCC), which included a trial and appeal division; these were formally

feral Court of Appeal and the trial-level Federal Court in 2003.

divided into the Fe
A major responsibility of the new FCC was judicial oversight of the growing body
of federal administrative tribunals, which paralleled the growth of similar institu-
tions in the provinces. The growth of both was driven by the massive expansion of
welfare state programs and state regulation of the economy in general, beginning in
earnest during the 1960s. This trend has also led to the creation of other s. 101

courts, whose structure and jurisdiction are detailed below.

Jurisdiction

torial jurisdic-

Unlike the provincial courts, the s. 101 courts have unhimited re
tion, reflecting the fact that these are national courts. With respect to hierarchical
junisdiction, the s. 101 courts include courts of both original (that 1s, trial) and
appellate jurisdiction. Unlike the lower s. 96 courts, the purely federal courts are,
with a few exceptions, either trial or appeal courts. One notable exception is that
the Supreme Court of Canada has original jurisdiction over references by the ted-

eral government, as L‘}{L‘Ill}‘llt-lt‘ii l?\ (]"Ll‘ recent reference on same-sex marriage
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Another important exception is that the Federal Court of Appeal has original
Junsdiction to review the actions and authority of a large number of [-t‘dt':r‘li tri
bunals listed in s. 28 of the Federal Courts Act. On subject matter, thc. Su];:rcn:
Court has unlimited jurisdiction, which distinguishes it from high courts in mol'tt
federations, which are often restricted to hearing cases rclade only to‘ natiou:}
!auis w;_m the United States) or regional laws (in Switzerland), though most have
Junisdiction over constitutional law, which may involve cithcr.‘.A‘; well, th
Supreme Court’s junisdiction over both constitutional and non—mmtitutéon;
c.}sca while consistent with other common law high courts in, for example, the
L?.mtcd States, Australia, and Israel, is quite different from most civil law coun;riles
Wmd) usually have a specific ‘constitutional court’ to resolve matters related t(;
constitutional interpretation.” With the exception of the Supreme COL.ll't how-
ever, [%IE distinguishing feature of the s. 101 courts is their narrow :mt’horitv
which %m: been the result of often surprising decisions by the Supreme Court .

As I“etfr Hogg explains, the wording of the phrase ‘.fbr the better adlllilli;tra"
tion of the laws of Canada’ in s. 101 itself imposes some limits on the Fééera]
courts (other than the Supreme Court; see Hogg, 2003, section 7.2(b)). First, it
;1:':: th&t [ht]‘\(t_t?ur[; ?1;1\? only ti_]-? Junsdiction explicitly given to them by
d“;l;lmnz unlike the = 96 courts, which have virtually unlimited jurisdiction by
n;!d.l;:;in ev cntln 5. 92 cours, which possess inherent jurisdiction over matters
- n:i a\ provincially appointed courts and magistrates before Confederation
Second, these courts can be give isdicti I .
laws of Caqad:JjI:\n:E‘";Lbr—:hii; r;}j;r:j:i“fm. Om}: e -mattc"rs arising Llll(‘]ﬁt’]-: -
- s spawned a considerable amount of litiga-
tion. An early ar £

gument by the federal gov
- : ) ¢ al government ths > all laws 1
Caidds, seasid g hat it meant all laws in

s of which level of covernme
A ich level of government had passed them, was rejected by
the Supreme Court. Todav. it is well establi : - :
R urt. Today, it is well established that it can, at most, refer to exist-
g (and not ‘potential’) federal le - ' o ' .
i e f al') tederal legislation and regulations. In several cases at the
end of the 1970s (in particular C : ) ‘ i
1977. McN in particular Quebec North Shore Paper Co. v, Canadian Pacific
217, McNamara Constructio oy ) o j
Construction 198 -};h—mlf“t” v. The Queen 1977, and R. v. Thomas Fuller
_Onstruction 300}, the S s () 7 ‘ ) ‘
) Supreme Court also rejected the argument that the federal

courts could preside over 3
2 CS1A¢ ¢ e ¢ where e
i F } over cases where the federal government had constitutional
sdaiction over the legal issue 3 R ) l
er the legal issue but no actual legislation, even when the statute

creating the federal courts granted tl

xample, in McNamara, the fi : rem general authority over such issues. For
414 LNang the teders —
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hired build a penitentiary fi ) 2 ‘ 4
responsibili ;g itentiary for breach of contract. Penitentiaries are a federal
sponsibility under the Cons ] )
/ onstitution Act 1867 1

o . 57, but because the case ned o
common law rather ths y ‘ 1e case turned on
AW rat an a federal statute .
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matter; a general grant of authority in the legislation that establishes the federal
courts was deemed insufficient by the Supreme Court. However, the federal
Crown can be sued in the s. 101 courts, a jurisdiction they have shared with the
5. 96 courts since Parliament amended the law in 1992. (Before 1992, this was
exclusively the jurisdiction of the s. 101 courts, so the Supreme Court is not solely
responsible for narrowing the jurisdiction of the federal courts.) What this means
is that if someone sues the federal Crown in a s. 101 court, the government can
almost never counter-sue Or sue a third party involved in the dispute—as is fre-
quently done in civil cases—in the same court. Similarly, and unlike their
American counterparts, Canadian federal trial courts have been denied ‘ancillary’
and ‘pendent’ jurisdiction, which. as Peter Russell (1987, 69) puts it, ‘make it pos-
sible for courts exercising a constitutionally limited federal jurisdiction to deal
with issues of state [provincial] law if these are closely associated with the main
action concerning federal law.” In other words, these doctrines allow courts to
hear legal issues they normally could not if they arise from a common set of facts
(for example, the building of a federal penitentiary), in order to consolidate all the
diverse but related claims in a civil law matter. As a result, a single situation can
give rise to multiple cases spread across different courts, not unlike the fragmenta-
tion described above in the field of family law.

An obvious question is why the Supreme Court has adopted such a rigidly
restrictive attitude toward the federal courts, particularly since it has produced so
much wasteful and confusing fragmentation of civil cases. Leading court
observers, such as Hogg and Russell, are quite critical of the Supreme Court’s
approach to this issue, and attribute it to the Court’s desire to protect the jurisdic-
tion of the s. 96 superior courts and limit the emergence of a ‘dual’ system. As we
saw with family law, the Supreme Court’s approach means that any consolidation
of civil cases involving both provincial and federal law must take place in the s. 96
superior courts. Thus, some (again, including Hogg and Russell) advocate elimi-
nating the federal courts altogether in order to streamline the civil justice system,
particularly since the federal government apponts the judges of both the s. 96 and
5. 101 courts. There is merit to this argument, but it overlooks at least one advan-
tage of having a system of national courts for adjudicating national laws: cross-
regional consistency. A decision by a s, 101 court applies equally anywhere in
Canada, regardless of where the case originated. In contrast, a decision by a
provincial court, even if it involves federal law, applies only in that province. This can
produce a checkerboard effect of inconsistent interpretation and application of
national laws, as it has already done with criminal law and, because of the s. 96
courts’ concurrent jurisdiction, federal civil law.

Thus far, we have not addressed a question often asked about . 101 courts:
what about criminal law? After all, since criminal law is a federal responsibility
under the Constitution and the Criminal Code is a federal law, it would seem to fall

within the scope of the ‘laws of Canada’. Section 4 of the Federal Courts Act does,
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in fact, designate the Federal Court ‘as a superior court of record having civil and
criminal jurisdiction’, and the federal courts have some criminal iurisdic‘tion n‘m'
1_10&1{1!_\' over the recently added anti-terrorism provisions. The c‘xpl-.m;\timz ;her:[
fore seems to be more a matter of choice by Parliament than a L.‘mmituti.on-ﬂ bar
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willingness to shift these cases to the provincially appointed \ 92 CoumA
However, given the political stakes that the federal government has in the ;1nt;-.
twc‘rmrmn laws, it will be interesting to see if the new political context since
September 11 produces some shift of authority towards the Federal (".ourt- .
) The preceding discussion has focused on what the 5. 101 courts bc‘iow the
blupr:’m-c Court do not hear, but what do they have jurisdiction over? .As noted
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\?me r.‘;nsc or_rcdemi administrative tribunals, commissions, a-nd agencies, such as
[\I?E‘T Imr:l;_rrarlmn and Refugee Board, Employment Insurancg ul]lpires the

National Parole Bo: a e G :
federal legislation, including ¢ e ,ll‘.d-d P —md o e o
g . in g Cases pertaining to taxation, immigration and citizen-
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s, cliectual § ) 7, Al tv law, p e yent 1ari
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t;; -.l.".!‘U\Iﬂk.'}-_'ll courts, a5 e in the Marshall case at the outset of this chaptet.
1 l_ result lx that the lion’s share of cases in 5. 101 courts are brought by individuals
Or companies [hl:lf are challenging the legality (often the Ck')nﬁtitllt‘l:‘onah.fv‘} of a fed-
eral law or administrative tribunal, or a decision of a specific tribunal 4

Structure

As mentioned above, there are Y
Court of (’__:._maj;l: tjffh_in' a{ e both 5. 101 trial and appeal courts. The Supreme
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o tieiriat-level Fodesd c~ﬂim,1 Court of Appeal (FCA), which hears appes
e G e e :x]{ : ~ourt I( ) and the Tax Court of Canada (TCC); and
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the Standing Court Martial (SCM), and the Special General Court Martial
(SGCM). Their jurisdictions largely overlap in that they try individuals for ‘service
offences’, which are offences under the National Defence Act, the Criminal Code, or
any other Act of Parliament committed by a person while subject to the military
Code of Service Discipline. The Specm] General Court Martal is c}:tcp{mn;{i in
that it can try only civilians (for example, non-military personnel in war zones
where regular courts are not available), and it 1ssues punishments of fines and
imprisonment, whereas the most severe punishment issued by the DCM and SCM

is ‘dismissal with disgrace’. The courts martial also differ in their membership—

the GCM and DCM use a mix of military judges and officers, the SCM a single mil-

itary judge in a less formal and expedited hearing, and the SGCM a single military

judge but in 2 formal hearing. At the appellate level, the CMAC, created in 1959

to help ‘civilianize’ military courts, hears appeals only from these courts martial;

since 1991 it also has the power to review the severity of sentences and to substi-

tute new sentences. Notably, this ‘civilianizing’ extends to the CMAC's member-

ship, which is drawn from the civilian judges of other s. 101 courts. The Federal

Court and Federal Court of Appeal, which have more general-issue jurisdiction,

hear federal law cases that have not been explicitly assigned to the other s. 101

courts. Until 2003, these last two courts were technically two divisions (trial and

appeal) of the Federal Court of Canada, and judicial membership did overlap,

especially early in the Federal Court’s history (see Bushnell 1997). / Ithough the

2003 change formally divided the personnel of the two courts, 1t was otherwise an
administrative reform with little jurisdictional impact.

Geographically, the federal courts are headquartered in Ottawa, but with the
exception of the Supreme Court of Canada, they are actually fairly decentralized
to enhance their accessibility. All lower s. 101 courts (even the FCA and CMAC)
are circuit courts that hear cases in several locations across the country throughout
the year. In addition to its sixteen local offices, the FCA has also adopted a net-
work of tele-conference and video conference facilities in Canada’s ten largest
cities to reduce the need for travel by litigants and judges.

A final note on structure concerns the number of judges who preside over each
case. Like their provincial counterparts, the FCA and CMAC usually hear appeals in
panels of three judges, and five in extraordinary cases, whereas trial court cases
(except some courts martial) have a single judge. As discussed in more detail in
Chapter 4, the Supreme Court has only nine members but has historically heard a
large share of its docket with smaller panels of five or seven justices, full-court
hearings being reserved for its most important cases. The quorum of justices for a
case is only five, but four is permitted with the permission of the parties to the
case.” In more recent years, Chief Justices have increased the number of cases
heard by a full court, but panels of seven are sull used frequently. The rationale for
regularly assigning fewer than nine justices is ostensibly to alleviate the heavy

workload of the individual justices so that the Court may hear more cases (and 1s
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sometimes done because of illness or judicial vacancies caused by retirement,

Given the finality and importance of the Supreme Court’s rulings and the fact that

closely divided decisions are not unusual, the use of incomplete panels troubls

ationale for incomplete panels is

compelling in light of evidence from the US Supreme Court
(although, to be fair, the
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concurring and dissenting—than their Ame

m

many Court observers. Moreover, the workload r
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2.4 Average Annual Workload of 5.101 Courts, 2003-6
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Figure 2.5 Supreme Court of Canada, Appeals Heard by Issue Area, 2005
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of significant cases being ruled on may not actually be dropping much. As Makin
notes, however, the number of pages written annually by the Court in its pub-
lished judgments has fallen by over 1,000 in the past decade, a trend which cannot

be attributed solely to the falling number of appeals by right.

From a Unified to Dual Court System?

At several points in this chapter, we have made reference to the ‘unified’ nature of
Canada’s judicial system, at least as laid out in s. 96 of the 1867 Constitution, and
the subsequent development of ‘purely’ provincial and federal courts. So where
do we stand today? How far has Canada moved toward the ‘dual’ court system of
(largely) sepatate national and regional courts seen in the United States? To
answer this question, it is important to be accurate about just how unified the
Canadian system really was in 1867. Although there were no ‘purely’ federal
courts, we saw that there were already provincially appointed local magistrates and
justices of the peace in most provinces, or they were created almost immediately
after Confederation. Peter Russell correctly observes that the s. 92 provincial
courts do not threaten the unified system to the extent that they enforce federal
laws such as the Criminal Code. Indeed, having provincially appointed judges apply
federal laws is even more ‘unified’ in terms of federalism than having these cases
heard by the federally appointed judges of the s. 96 courts. The same cannot be
said, however, when provincially appointed judges adjudicate cases arising from
provincial offences, family law, and civil law. The Supreme Court of Canada
seems to have recognized this, as indicated by its refusal to allow the consohidation
of family law in s. 92 courts. The emergence of s. 96 united family courts in some
provinces is, in fact, a move toward a more unified court system in general. As
Healy (2003) argues, a consistent approach by the Supreme Court to the matter of
unification would see it allow all federal indictable offences to be heard in s. 92
courts, especially since s. 92 courts now hear criminal trials as complex as those
heard in s. 96 courts (Webster and Doob 2003). Unification of the criminal tral
courts has not occurred, however, nor does there seem to be any interest within
the federal government for such a reform, especially since some contend that it
would require a constitutional amendment to s. 96.

In any case, the effect of s. 92 courts on unification seems to be mixed, and we

do not have separate ‘purely’ provincial court systems for provincial law. 1t should

be noted that some provinces—especially Alberta, British Columbia, and
Quebec—are closer to such a system than other provinces. Even in these
provinces, though, the effect is limited to the trial courts since appeals from the
5. 92 courts are heard by s. 96 courts. In other words, the appellate courts in
Canada continue to exercise a strong unifying influence on the Judicial system.
The provincial courts of appeal have wide jurisdiction over disputes anising from

both provincial and federal law. The Supreme Court of Canada, which has




66 Part1 Introduction to Canada’s Courts

O oy 3 ~ e 1
roader jurisdiction than its American counterpart, is the ultimate symbol of
. ol of 2

83 l 3
1 gd \\EL]]‘ Jlthl l.'ik] fl'l'!\ ln H’l‘ ]'\ somewnat ll]&lkll]]”]{il l\ th&. htt thd
v 1

hears a ve
1 ery small number of cases and is entirely a creature of Parliament, in cop

trast to the s. 9¢ 2
» Courts of Appeal. Greater provincial involvement in Supreme

Court appointments, a -
Pl s, as proposed in the failed Meech Lake Accord (1987-90)

Charlottetown Accord ( ( v

1992

2), would counteract the latter of these slmmommgs
. it could generate other criticisms, which are discussed in Ch
What about {hc lower s. .

wugh i
apter 5,

101 e e

101 courts? Russell and Hogg both contend that these
) at to the unified system, first, because s, 96 courts used to
eview federal administrative bodies. and second, because

pose the greatest thre

there is no provincil

influence at 2
€ at any point as cases pass from federal trial to appeal courts, while the

reverse is no
ot true for the provincial courts. It is like ly for these reasons that the

Supreme Court has beer
ourt has been so hostile to the lower s. 101 courts, and why it has pre-

ci 1t1[e.i the frag 1 of civ i i
pitatec fragmentation of civil cases involving the federal government, which
. s in the s. 96 courts. As late as 1987, how-
33) could only call the F & :
: ederal Court of C ‘the thi
M ol e of Canada ‘the thin

£C , and ].. d()’\“\ not 1},} d ¢ <
d O nave t
: L £ ]lk k(. ﬂ{.d ﬂ!llth Sl“t‘- [IIUUB

4aIe ] I
€ certainly more cases in the Federal Court now th
a small percentage of tl

encourages litigants to consolidate c:

ever, Russell {19;

an in 1987, they remain

he to r - case:
e : otal number of cases in the judicial system. It should be
noted that the Canadian system is

=TT federal’ or dualistic in the sense of how cases
nove up th U\-J“L]}l }‘lla_[‘&rcé]\ in th hat ti’lL PTO\'JI]

cial and federal systems are like

tr ‘In tr; k-. t (1 di ne t o3 > “stat ] 1] upreme (_, urt nce
L aCKs ‘_i.l \l 1
dUing 1o [}l same a Iﬂl 1€ \ O ) 0

gins in a provincial trial court (either s, 92

s (5. 96 : or s. 96), it must be appealed to

Ce'S (S. ) anpeal conrtic) o 3 . .

ederal Coint of ppeal court(s) and federal trial rulings must proceed to the
) ourt of Appeal. In short.

one c: ch tracks’ half
o cannot ‘switch tracks halfway through the

F

Canada’s

egal syst
i : gal system, the structure of the judiciary is com-
1 nfusing. Part of the prob
courts in some

1 tnal courts (see Tabl

lem is the misleading labels: ‘Supreme’
provinces are

‘Federal’

and some °

1d 'Si_;prr,is;:r'

actually lower- or intermediate-

i laws and regulations are frequently
provinci urts, i ’ .
3ok s i provincial’ courts are actu: lly ;zppf‘)il‘ltt‘d
! government in Ottaws Furthermore,

n judicial system often ove rl
rd involves 3

responsibilities and authority
riap, and the courts in which a case
conside

‘rable amoun
4 t of choice by
¢ Bigher fevels oF . the [mrrzu to a case

Judicial hierarc hy, the

e Judges themselves, We hope

15 ('i},"". a Lae

fapter has helped ‘hxprl some
vads and structiral features
xt. With this found: ition, we ¢

ﬂ‘T’H:E! Processes

1 ( o~ g ;
court worklo f this confusion while lilmtr;xtmg that

are rently t i iti
are inherently tied up in the larger political

an proc

!- > r A 1 '
G ed with our examination of the actors
s of these courts,

Chapter 3

Judicial Process and Alternative
Dispute Resolution

in Alberta was planning a divorce after a five-year separation and had
some divergence of opinion about child custody and wvisitation. Twin sisters in

Manitoba disagreed with the decision by the Manitoba High School Athletics
on the boy’s hockey team. Marcel was

A couple i

Association to prevent them from playing
charged with drug possession in Vancouv
state. A lesbian woman who had broken up with her partner sued the government

of Ontario because its Family Law Act created legal obligations for support pay-
les. ].)ﬂ\ tors in

rer and therefore was in conflict with the

ments when opposite-sex couples broke up but not same-sex coup
Newfoundland went on strike for higher salaries from the government.’
P |
What do all these seemingly different disputes have in common? All of them

featured dispute-resolution processes by third parties that differed slighdy or sig-

nificantly from the traditional adjudicative model of courts. In the adjudicative

model, a neutral and passive judge, who is not chosen by the parties, makes a
binding decision by applying established legal principles to a set of facts that ar

presented by opposing parties in conformity with strict and formal pmudurﬂl
rules. Trials shown on television—real or fictional—are often representative of the
adjudicative model. In the example of the divorce, however, the couple did not
go to court. They used a variation of mediation called ‘collaborative law’, which
differs from adjudication in a court in all important respects: the couple chose

their third-party mediators; the process was informal; the agreement they reached
and the agreement

was based on their expressed desires and interests, not the law;
was not forced upon them. The doctors in Newfoundland and the government
resolved their dispute through arbitration, which sits somewhere between adjudi-
cation by a court and mediation. The doctors and government together chose an
arbitrator to hear their submissions, the process for presenting arguments and evi-

dence was semi-formal, the decision was based largely on the princi i

law, and the decision was binding on the parties. The twin sisters who wanted to

play hockey made a human rights complaint before an administrative tribunal, the
Manitoba Human Rights Commission. They made their presentations, as did the

athletics association, in a somewhat formal process, and the Commission ruled in

the girls’ favour on the basis of Manitoba’s human rights legislation.
In these first three u,-\';unplc\. the dﬁplltc.rc\;oimmn processes W ere outside of

the judicial process. The last two examples show ways 1 which the judicial




Chapter 4

Judicial Decision Making
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In 1989, Jean Tremblay applied for an injunction from a Quebec Superior Court
to prevent his former girlfriend, Chantal Daigle, from obtaining an abortion. As

the father, Tremblay was deemed to have the proper ‘interest’ to apply for the

iction. His injunction was granted after a judge interpreted the term ‘human

being’ in the Quebec Charter of Human Rights and Freedoms as applying to the

fetus—thus granting it the right to life. The injunction was appealed, and less than

three weeks later, the Quebec Court of Appeal upheld the lower court’s decision.
Thirteen days later, the Supreme Court of Canada interrupted its summer vaci-
tion to hear arguments in the case—making Tremblay v. Daigle the speediest case
in Canadian history (Morton 1992).

C

“hantal Daigle was twenty-two weeks pregnant when her case was heard by
the Supreme Court. She was not the perfect test case for supporters of abortion
rights. She had deliberately tried to get pregnant while with Tremblay and had
sought an abortion only after they broke up (Morton 1992). However, she did
ations of abuse by Tremblay.!

g

Daigle was supported by intervener briefs
Women’s Legal Education and Action Fund (LEAF), the Canadian

Abortion Rights Action League (CARAL), and the Canadian Civil Liberties

."’\\h"'\_’é tion | s w > - axs’ 1 ift
sociation (CCLA), while Tremblay’s position was supported by Campaign Life,

REAL Women, and P}

. cians for Life. Midway through the first day of oral argu-
'lsm nts, it was announced that Daigle had defied the injunction and obtained her
mc'»rr:cm mn the United States. This effectively made the case moot and the case
could have ended there. The Supreme Court, however, decided to continue

caring the case; it announced its decision at the end of oral arguments—another
unusual event for such a high-profile case L

The C ourt’s d g
deasion struck down the injunction against Daigle, and three months

the Court added its re: y ; ; -
dded its reasoning to this outcome in a unanimous ‘judgment of the

. According to % (2 ¥ " 3 . "
; e g to the Court, nothing in Quebec legislation supported Tremblay's
claum that hs mterest in e fe ar ¢ § et 1

nterest in the fetus gave him ‘the right to veto a woman’s decisions In

respect of the foetus she
pect of the foetus she 1S carrying Hrrmh!uy v. Daigle 1989).

rule The Court went on (o

- }.:1; a fetus was not a ‘human be sing’ and, therefore, did not have the right to life
;”u;:r : ('T}‘H ”f ¢ Charter of Human Rights and Freedoms. The Court stated that
';:al.m?r n the Charter or Civil Code ‘display|ed] any clear intention on the part of its
mers to consider the status of a foetus' ('[}!4,,,’,[(-;), v. Daigle 1989, 555) and it _L;c':f.‘mcd

unlikely that if they had i
y they had intended this, they would have left it to chance
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Why did the Supreme Court continue to hear this case once it became moot
even though it had refused to decide another case in the abortion area (Borowski v.
Canada (Attorey General) 1989) on this basis? What influenced the justices’ deci-
sion? Were the legal arguments partic ularly compelling? Did the interveners
before the Court have an influence? Did the justices merely decide according to
their own policy preferences?

The Court’s opinion makes reference to legal factors such as the framers’ intent
when drafting the legislation. But do the opinion’s justifications for the decision
tell the whole story? According to Sharpe and Roach, Chief Justice Dickson was
furious upon learning that Daigle had obtained an abortion in defiance of the
injunction and was inclined to end the case right then. Beverley McLachlin, how-
ever, apparently changed the C hief Justice’s mind, and perhaps others on the
Court, when she suggested that ‘the Court put themselves in Daigle’s shoes’
(2003, 393). McLachlin pointed out that Daigle’s pregnancy was already well
advanced, making her ‘a desperate young woman' determined not to bear the
child of the man who had beaten her. Added to that, there was no way to know
how long the Court would take to make its decision. Thus ‘could she really be
blamed for going to the United States to have her abortion?’ (Sharpe and Roact
2003, 393). These behind the scenes events, and the implication that _lu\mc
McLachlin changed minds with her arguments, suggest t that more than legal fac-
tors may be at work in judicial decisions. Justices, and their arguments, may influ-
ence the vote of their colleagues. McLachlin suggests that gender may also play a
role: ‘that you need a different variety of perspectives on the Court . . . maybe
you need to look at it . . . in this case [from] a woman’s point of view. Not that a
man couldn’t have seen it that way—ultimately they did, but it wasn't the way it
immediately hit them’ (as quoted in Sharpe and Roach 2003, 394).

Was Tremblay v. Daigle unique? Or do factors other than legal considera-
tions regularly influence judicial decisions? This chapter will concentrate on
judicial decision making and, in particular, the influences on judges’ decisions.
After a brief consideration of the differences between trial and appellate courts,
the first part of the chapter discusses the process of accepting and deciding cases
at the appellate courts. The remaining parts of the chapter focus on the factors
that may determine the path judges take in their decisions. I'raditional approaches
to decision m;lkmq c.‘ll'lpll:l\‘.lZc‘ the importance of lum factors. However, more
recent scholarship has \uuwu[(d that other factors may play a prominent role,
including the judges’ own policy preferences, their personal attributes, and the
external environment (for example, the likely response of the media, public opin-
1on, and political institutions). We will consider several influences in turn and the
evidence that has been put forward to support them. Although we will make ref-
erence to trial courts where appropriate,” the focus of this chapter will be prima-
rily on appellate courts, particularly the Supreme Court. More information 1s

available on appellate courts since these courts regularly publish written opinions
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that help explain their decisions, and scholars have spent more time attempting to

identify the influences on them.

Distinguishing Trial and Appeal Court Decisions

Although a lot of a tral judge’s job involves activity outside the courtroom—for

example, helping to negotiate settlements in civil cases—their decision making,
wherever it occurs, is concentrated primarily on resolving disputes (see Chapters 9
and 10 for a more detailed discussion of trial courts in criminal and civil cases).
McCormick identifies three important steps in a trial judge’s decision making; iden-
tifying the relevant facts in the case, identifying the relevant law, and combining the
facts and the law to produce the right result (1994, 44). For trial courts, the emphasi
is on the first step, determining the facts of the case, which judges do by listening to
the testimony of the parties and witnesses in the case. Trial judges use the informa-
tion given to them to make the best decision they can, although this information s
often incomplete or even inaccurate (Baum 2008a, 176). Witnesses may not exis,
may fail to show up to court, or may have inaccurate recollections. Where differing
accounts exist, choosing the proper interpretation of the facts may also be difficult
The adversarial nature of the common law system ensures that lawyers have an
incentive to ‘obscure the facts, rather than illuminate them’ if it helps build 2
stronger case (Baum 20¢

. The difficulty judges have in determining the re-
evant facts means that mistakes are common: in fact one judge and legal scholar sug-
gests that “facts are guesses’ (Jerome Frank as quoted in Baum 2008a, 17

‘ Appeal courts are responsible for reviewing lower-court decisions. They read
briefs and listen to oral arguments by the lawyers in the case rather than listening

0w tnesses. Therefore, the emphasis at the appellate level is generally on applying
the law to the fact

s already determined at trial. On questions of law, appellate

oo teview de novet—Sac 1t ware e’ 5 ]
ges review de novo'—'as if it were new'—and do not need to defer to the tri

(s MHIY - . e .
(Solum 2003). However, on findings of fact, appellate judges ar

supposed to defer tc A manl s d 3% ‘ 1
pposed to defer to the trial judge unless those findings are ‘clearly erroneous.
Since tral judees are the . : W .
al judges are the ones actually hearing the testimony of the parties and
witnesses, their decisions on suc = ot
esses, their decisions on such matters as the credibility of witnesses and the

’ ght to give conflicting pieces of evidence are accepted. Appellate
judges are also su y abic . -
b ilso supposed to abide by discretionary decisions of trial judges unless
there was an ‘abuse of discretion’ (Sc AN :

Ea 1 "abuse of discretion’ (Solum 2003). Thus, decisions by trial judges on
1ssues such as discovery, ¢ . i ik
: y, or the admission of evidence, are more difficult to chal-

Nge on appes e 5 ; N =
= | ppeal. Of course, distinctions between law, facts, and discretion are not
always clear, and

2]

lever lavwrvece i
o ad Clover lawyers may frame questions to invoke the law and make
deterence to the trial judge less likely.

The tnal judee’s emphs: : f
Judge's emphasis on the facts is the main distinction between this level of

e -Hﬂi !}Li[ Of the sllate 2 :
he appellate courts. Justices lacobucci and Bastarache sum up thi

distinction in their o -
1 in their opinion in Housen v. Nikolaisen (2002): “While the primary role of
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trial courts is to resolve individual disputes based on the facts before them and settled
law, the primary role of appellate courts is to delineate and refine legal rules and
ensure their universal ;1}1}3Ii{'.:1ti(_m' (as quoted in Maclvor 2006, 100). Whereas trial
judges are responsible for applying settled law, appellate judges are there primarily to
correct errors in law and to clarify the law (though sometimes trial judges complain
that an appellate court has retried the facts of their case when rendering a decision).
They generally face more complex legal questions (Tarr 2006). This is particularly
true of the Supreme Court of Canada. The lower level courts of appeal (such as the
Alberta Court of Appeal or the Federal Court of Appeal) are the first level of appeal
for most cases, and so these courts spend much of their time on the necessary correc-
tion of errors (for example, problems with a trial judge’s instruction to a jury).
Indeed, by one judge’s account, at least 80 per cent of a provincial appellate judge’s
time is spent on the correction of errors (Greene et al. 1998, 106). High-level courts
of appeal, such the Canadian Supreme Court, by contrast, direct their attention more
to clarifying the law and developing it (Baum 2008a).

Appellate decision making also differs from decision making at the trial level, in
the number of participants. Since cases before appellate courts are heard by panels

of at least three judges, decisions require consultation—and outcomes are deter-

mined—by a group. This stands in stark contrast to trial judges, who have sole
influence over how things are handled and decided in their courtroom. Yet appel-
late judges are often described as being more isolated than trial court judges. This
refers generally to the number of case participants the judge sees from day to day.
In the coutse of their work, trial judges are in contact with the parties in the case,
witnesses, opposing counsel, and—occasionally—jury members. Particularly in
criminal cases, where the same prosecutors and defence lawyers are frequently
before the court, trial judges may develop a ‘working group’ of sorts. The judge
and lawyers may ‘socialize’ during their workday, aiding in the smooth processing
of the large number of cases they see (Tarr 2006). Appellate judges, by contrast,
are in contact mostly with written briefs and court records, and they spend most
of their time researching and writing their opinions in their own chambers, enjoy-
ing only limited contact with others (primarily their own law clerks). Since their
focus is generally on the law, rather than the facts of the case, ‘life on the court of
appeal is a highly cerebral one. One addresses 1ssues and arguments without being
subject to many of the human pressures and the unpredictables with which a trial
Judge must cope’ (Dickson 2000, 380).

Deciding to Take a Case: The Appellate Court’s First Decision

As a general rule, the higher the level of appeal court, the more discretion judges
have in deciding which cases they want to hear. In many countnes around the
world, including Canada and the United States, ‘it 1s considered a matter of funda-

mental fairness . .

. that the party who loses at trial ... 13 entitled to an appeal’
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(Greene et al. 1998, 43). As a result, the provincial appeals courts and the appeal
division of the Federal Court hear cases primarily ‘as of right’ rather than ‘by
leave’ (Greene et al. 1998, 43). Appeals ‘as of right’ are cases that courts must hearr;
appeals ‘by leave’ are cases that require the court’s approval to be heard.

In 1974, Parliament gave the Supreme Court much more control over ifs
docket by amending the Supreme Court Act to eliminate most ‘appeals as of right
(these changes took effect in 1975). Appeals as of right are still allowed in a few
circumstances in criminal cases, such as when a lower appeals court overturmns an
acquittal,® but the Court now exercises discretionary jurisdiction over the majority
of its cases.® Table 4.1 illustrates the decreasing number of cases heard ‘as of right
over the past decade. Indeed, in 2007, these cases made up only 18.9 per cent of
the Court’s docket. [The fact that most Supreme Court cases today are accepted

‘by leave’ rather than ‘as of right’ sets it apart from the lower appellate courts]

Table 4.1 Supreme Court of Canada Caseload by Year

Applications for Cases Heard Judgments Unanimous
Leave Granted® (%)  as of Right (%) Allowing Appeal Judgments (%)

12.1 415 45.2 78.2

1997 1.2 35.6 495 7041
1998 123 28.3 5t:1 76.1
13.4 253 50.7 726

13.2 179 458 722

17.7 30.8 824

10.9 222 53.4 69.3

19.5 43.2 76.5

2004 15.1 15.7 55.8 731
1n.7 14.0 52.8 73.0

2006 11.9 16.3 62.0 79.7
2007 11.9 18.9 51.7 62.1

AL
mbers do not Include applications for leave that were quashed,

ere still pending at the end of 2007

sount of Canada 20083
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So how does the Supreme Court set its agenda and decide which cases to hear?
The next section outlines the process used by the Court for granting review, and

considers the factors that may influence the decision to accept a case.

Supreme Court ‘by Leave’

Each year the Canadian Supreme Court receives hundreds of applications for leave to
appeal. In the past decade, the number of applications has generally been between 500
and 600, with a high of 642 applications in the year 2000, and a low of 506 applica-
fions in 2006 (www.scc-cse.ge.ca). As Table 4.1 demonstrates, however, the Court
grants very few of these applications. The highest proportion of applications for leave
granted in a year since 1996 has been 15 per cent, and in most years it has been closer
to 12 per cent. While low, this is actually a much better success rate than that found in
the US Supreme Court. That Court receives much greater number of appeals (over
7,000 a year since the late 1990s) but accepts a much lower percentage of them (fewer
than 1 per cent in recent years) (Baum 2007). Thus, while the Canadian Supreme
Court has fewer applications for leave to consider, it places a higher proportion of
these applications on its docket, ‘which means that their agenda is much more accessi-
ble to litigants than that of the US Supreme Court’ (Flemming 2004, 12).

The Canadian Supreme Court’s leave-to-appeal process has been studied
extensively by Roy Flemming (2004). Flemming has detailed the necessary steps
in the process, beginning with the first step: the decision to appeal.” Once that
decision is made, an application for leave to appeal must be filed with the process
clerk of the Court’s Registrar’s Office. If the application meets the strict format-
ting and presentation rules, 1t i forwarded on to the Law Branch of the office.
The lawyers in this branch review the application and prepare a summary of its
contents, generally including the history of the case, the facts, and legal 1ssues
(Flemming 2004, 14-15). They also make a recommendation as to whether the
application should be granted or denied. Thus, there is a permanent specialized
unit within the Supreme Court responsible for the preliminary screening of
appeals. This unit performs a function roughly equivalent to that done by law
clerks at the United States Supreme Court.® The use of staff lawyers in Canada not
only frees the law clerks for other business, but also ensures that more experience
is brought to the summaries and recommendations. ”

In the next step of the process, the summary and recommendation for an
appeal application are forwarded to a panel of three justices. The Chief Justice of
the Court assigns the nine justices to panels of three at the start of the Court’s fall
term and reshuffles them each year (or more frequently as required by illness and
retirements) (Flemming 2000, 50). The decision as to which three justices should
sit on a panel has not been widely studied, but at least in one mstance, it 18 not
completely random: one panel of three is usually made up of at least two justices

from Quebec (Flemming 2004, 73). When the summaries and recommendations
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of the staff lawvers are forwarded to the panels of justices, applications for leave
coming out of Quebec are usually given to the panel made up of the Quebec jus-
tices. This panel’s composition and application assignment is understandable given
Quebec’s different civil law tradition, but it does ensure there is very little anglo-
phone participation in the Quebec appeals (Flemming 2004). Other applications
for leave are distributed amongst the panels with an effort to equalize the work-
load. However, an application dealing with a specialized issue may be assigned to
a panel with a justice whose expertise is in that area (Flemming 2004).

Since the 1980s, oral arguments have been a rare event in the leave-to-appeil
process, and the three justices on the panel do not usually meet to discuss the
applications for appeal they are assigned (Flemming 2004). Instead decisions are
reached through memorandum, with two votes needed for an appeal to be
granted. Decisions at the leave-to-appeal stage tend to be unanimous. Indeed, in
his study of over 1,200 applications for leave, Flemming found only thirty witha
dissenting justice (2004, 15).' Justices can use the conference (a meeting of ill
nine justices) to try to change the panel’s decision on an application; however, the
panels do appear to have the final say on whether an application is granted or
denied leave (this discussion relies on Flemming 2004 and Bastarache 2007).

The use of panels of justices to decide applications for leave to appeal sets the
Canadian Supreme Court apart from its US counterpart, where all nine justices
hear appeals and four justices must agree before leave can be granted. The resultin
Canada is a more decentralized process, where the potential exists for the appedl
decision to depend on which panel hears the application.!" This potential is fur-
thered by the widespread discretion justices have as to which applications to

accept. As shown in Box 4.1, the Supreme Court Act provides only limited guid-

on what cases the Supreme Court will accept on appeal.

Box 4.1 Applications for Leave to Appeal to the Supreme Court

An appeal lies to the Supreme Court from any final or other judgment of the
Federal Court of Appeal or of the highest court of final resort in a province. . .
where, with respect to the particular case sought to be appealed, the
Supreme Court is of the opinion that any question involved therein is, by rea-
son of its public importance or the importance of any issue of law or any
issue of mixed law and fact involved in that question, one that ought to be
d-(-EL‘l.({Ed by the Supreme Court or is, for any other reason, of such a nature of
sagnm'canc:e as to warrant decision by it, and leave to appeal from that judg-
ment is accordingly granted by the Supreme Court.

Source: Supreme Court Act, s. 40 (1)
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The Supreme Court Act does suggest that the Court will accept applications for
leave if they raise issues of ‘public importance’; however, what causes an issue to
be of ‘public importance’ i not defined. The late John Sopinka offered some
guidance on what might qualify when he was sitting on the Supreme Court (see
also Bastarache 20( )7). According to Sopinka, the public importance criterion 1s
triggered by constitutional challenges, appeals raising issues on which there 1s con-
flict among the provincial courts of appeal, appeals raising a new point of law,
appeals requiring interpretation of ‘important’ federal or provincial laws (if the law
exists in more than one province), and appeals requiring the definition of aborigi-
nal rights (Crane and Brown 2004). Sopinka also said that factors other than pub-
lic importance could lead the Court to grant leave to appeal. In criminal cases, for
example, the Court was likely to grant leave to cases not meeting the public
importance threshold if they involved the possibility of a defendant’s being
unfairly convicted (Crane and Brown 2004; Flemming 2004).

Flemming tested several jurisprudential factors in his models of the appeal deci-
sion. He found that applications suggesting there was lower-court conflict on the
issue (between two provincial courts of appeal) were more likely to be granted
leave to appeal, as were applications where a judge on the lower-court panel had
dissented from the panel’s decision (2004, 68-70). Appeals linking the lower
court’s decision to provincial or federal government interests were also more

likely to be granted leave, as were appeals asking the Supreme Court to ‘revisit’ 1ts

previous decisions (Flemming 2004, 7(

). Thus, jurisprudential factors appear to

have an influence on the leave-to-appeal decision.

It appears that in Canada, in contrast to the US, jurisprudential factors play a

greater role in the decision to grant an appeal than more litigant-centred factors
(such as the status and resources of the parties) (Flemming 2004, 99-100; for
descriptions of the influence of these and other factors in the United States, see
McGuire 1993: Galanter 1974; Salokar 1992; Caldeira and Wright 1988). This
finding is complicated, however, by institutional features—in particular, the
Canadian Supreme Court’s use of panels for the leave-to-appeal decision. In his
2004 study, Flemming examined variations in the decisions of different panels. His
results show that while panels may not differ greatly in the number of applications
they grant, they do differ significantly in the criteria they use to reach their deci-
sions (Flemming 2004, 75). Different panels emphasize different rules in making

their decisions.

The institutional feature of panels makes strategic manoeuvring (a justuce vot
ing on leave on the basis of the expected outcome of the case if accepted) unlikely
in Canada. Since panels are often used to decide the menits of a case, it becomes
extremely difficult for a justice to predict how the Court will vote if the panel
grants leave to an application. Flemming suggests that strategic considerations may
play a different role in Canada than in the US. Since the Chief Justice may not

assign justices to panels to hear cases in which they voted to deny leave, Flemmung
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suggests there is an incentive for a justice who does not agree with his two col-
leagues to vote with them anyway (2004, 87) so that he will at least have a chance

to take part in the decision on the merits. And since Canadian Supreme Court

justices often volunteer to write opinions (rather than having them assigned to

them), this might be extensive input indeed. Thus, the practice of using panels to
hear cases may contribute to the high rate of unanimous decisions at the leave-to-
appeal stage.

Table 4.2 demonstrates some characteristics of the cases accepted by the
Supreme Court and heard during the 2007 term (see Chapter 2 for a more
detailed description of the workload of the Supreme Court, as well as that of the
lower appellate and trial courts). Cases arising in British Columbia, Quebec, and
Ontario dominated the Supreme Court’s docket, and the single highest category
of cases involved criminal law (although when all the civil issue categories are

added together, they outweigh criminal issues).

Table 4.2 Supreme Court of Canada Characteristics of Cases, 2007

Origin of Case Appeals Heard (no.) Type of Case Appeals Heard (%)
13 Criminal Law 45
11 Torts 9
Charter (Cri 9
7 Administrativi 4
5 Charter (Civil 4
2 Procedural Law 4
2 4
1 Commercial Law 4
itutional Law 4
0 Taxation A
9
0
pr 0
uke 0
BB
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The Process of Hearing and Deciding Cases

Once a case is appealed (and once leave is granted by the Supreme Court), the
partics must make their written submissions'2 to the court. For each case, an
appc.\l court judge must wade through trial transcripts, factums'® from both the
appellant and respondent, and lists of authorities. As discussed in Chapter 7, the
judges may also have several intervener factums to read as well. Once all the doc-
uments are filed, a date is set for oral argument. The Supreme Court Act dictates
that the Supreme Court must sit in three sessions each year: fall (October through
December), winter (late January through March), and spring (late April to the end
of June). During its sessions, the Court alternates between two weeks of hearings
and two weeks of writing decisions and preparing for hearings (www.scc-
csc.ge.ca). The provincial courts of appeal differ widely in their schedules. Briash
Columbia, Alberta, and Newfoundland also alternate between two weeks of hear-
ings and two weeks of writing decisions, but Nova Scotia hears cases during five

six-week terms every year (www.courts.ns.ca/dockets_on_line).

The Use of Panels

At the appeal-court level, each case is heard by more than one judge. Provincial

courts of appeal typically use panels of three judges to hear and decide a ca:
all provinces except Prince Edward Island (which has only three judges sitting on
its appeals court), the Chief Judge of the court must select which three judges will
hear the case. The procedure for doing this varies to some extent from province
to province, but usually, the clerk of the court creates lists of all the possible com-
binations of judges'® (Greene et al. 1998, 65).

One difference between the provinces that may influence case decisions is the
timing of the notification of counsel as to which judges will hear a case. In Alberta
and Quebec, this notification is done ahead of time, whereas in the other
provinces counsel find out the makeup of the bench only when they walk into
the courtroom. This difference is significant because lawyers who know 1in

advance which judges will be hearing their case may invent reasons to reschedule

a hearing in the hopes of being assigned to a different panel (Greene et al. 1998,
66). Advance notification of the makeup of the panel may also influence the con-
tent of briefs, because lawyers will tailor their arguments to the judges sitting on
the bench (Revesz 2000).

;‘\[ thc Suprmnu Court 1{_‘\'\_'1_ cases IIL'I‘:.' l.'}k‘ lk‘;i{‘d ‘!_‘\ {I\'L‘. seven, or mne ']U‘&[h e
The number of justices assigned to hear a case is always odd in order to prevent
the p[_’}hilﬂl\l‘y of 2 tie vote on the outcome of the case. Very occasionally, cases

have been heard by six or eight justices when a situation such as a justice’s 1ll-

process. (If a tie were to result from such a situation, the lower court’s decision
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would stand.) Although more recent Chief Justices have expressed a preference
for having cases heard by the full Court of nine (Ostberg and Wetstein 2007:
McCormick 2000), the most frequent size of a panel is seven.'® As the Court’s
prominence and power have increased in the years since the passage of the
Charter, so has the preference for larger panels. At least for cases judged to be of
high public importance, there is now unease with a panel of only seven, since itis
possible for four justices—a minority of the Court—to determine the outcome of
a case and it is possible that the presence of the two non-participating justices
would have produced a different decision. An example is the controversil
Chaoulli v. Quebec case, which struck down Quebec’s ban on private health insur-
ance, particularly since only six of seven justices hearing the case addressed the
Charter of Rights and Freedoms and those six divided 3-3 on the issue."”

The Chief Justice is responsible for deciding both the size of a panel and who
will be on it. The decision to have a case heard by a panel of justices rather than
by the Court en banc (that is, all nine justices) is sometimes forced on a Chief
Justice by the absence of justices due to illness or other commitments. Models
controlling the potential influences on the decision to sit as a panel suggest that
Chief Justices are more likely to assign all nine justices to hear a case when the
Charter is at issue or when an intervener is present (indicating an issue of wide-
spread interest), and are more likely to assign only a panel of justices when the case
is coming to the Court as an “appeal as of right’ {cases forced on the Court that are
often disposed of in short, one-page decisions) (Hausegger 2000).

!H'!c' decision as to who will sit on a panel is usually made several weeks before
oral arguments are heard in a case, but it is not made public. Lawyers do not dis-
cover which justices will be hearing their arguments until the day of the hearing
If the (_'l"‘hh:f_]ustifc wished to, he or she could exercise some influence on the out-
&:‘mnc of the case by assigning justices strategically: assigning those that are likely to
decide in a particular way while leaving others off the bench. In their study of
panel-assignment decisions from 1986 to 1997, Hausegger and Haynie suggest
that for cases involving salient civil rights and liberties issues, Chief Justices
Dickson and Lamer were more likely to assign justices with similar policy prefer-
(ﬁ‘t;::l’jl’if;r;tr“hizi)iﬂlu::)})r(:}rhcr Ei'i'l()T‘s fo.und to play 1 role in the Fhoice
der (Hausegger 2000) JLI;\. Ve O.— b ‘HMIL,C‘ [,hw lm”_k' province, and their gen-
b e s tices with expertise in a particular issue area were mote
) ‘““rf [; 3;‘ on a panel hearing a case dealing with that issue, and justices were also
involved (';vil law), Inrcr(‘ar.im :]\,k-(l \11‘;"’(:‘“‘ ]-” L-J.SCS __('J.”Hm"m“!-" n Ql“-"lwc that
have been more hkt*-!\' to f::,fg‘, 1(}:]_ "hlﬂj"l_\’“cc Dickson and Lamer dp;"far i
et tis = assign female justices to panels (Hausegger 2000).

vas an effc g . . «
effort on their part to increase the representativeness of the
panels hearing cases. '
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Oral Arguments and Preliminary Votes

After the panels are constituted, the next step for all levels of appellate court 1s oral
arguments. Whereas trial court judges listen both to the arguments of opposing
lawyers and to the testimony of witnesses, in appellate courts only the parties’
lawyers attend and make arguments (with the exception of intervener lawyers if
they are given permission to briefly present their arguments to the court). Lawyers
are given a specified amount of time to present their arguments. At the provincial
Courts of Appeal, time limits vary by province and by type of appeal. In the
Ontario Court of Appeal, for example, sentencing appeals have time limits of
thirty minutes for the appellant, twenty minutes for the respondent, and ten min-
utes for an appellant’s rebuttal. However, in appeals such as conviction appeals on
indictable offences, these limits do not apply (www.ontariocourts.on.ca/coa/en).
Lawyers in these appeals are asked to give the court a time estimate before a judge
of the court decides the time to be allowed for each side.

Unlike judges in trial courts, appellate court judges are very active during the
oral arguments, frequently interrupting and asking questions. Although Supreme
Court justices often ask questions during oral argument, they have tended to be
not as expansive as judges on lower courts of appeal, owing to the stricter time
limits that are placed on the parties arguing the case before them (Greene et al.
1998, 118).1 The justices’ questions are intended to clarify issues from the factums
and perhaps to bring attention to particular aspects of the law. Justice Bastarache
points out that oral argument can be particularly important in areas of law where
the justices do not have as much expertise, such as admiralty law and Internet
crime. He also notes that while oral arguments may not often change the justices’
minds on the outcome of a case, it can have an influence on the reasoning they
use in their opinions (2007).

After oral argument, appeal court judges meet in conference to discuss the case.
Since they make their decisions in groups, (unlike trial court judges, who have
only themselves to satisfy) they need to find out their colleagues’ positions on the
cases. At the provincial appeal courts, the three judges sitting on the panel will
meet quickly, vote on how the case should be decided, and determine whether
judgment should be reserved (in which case a written decision will be released at a
later date instead of an oral decision being announced immediately).*

Although at the Supreme Court, decisions are less likely to be announced
immediately, it does occur, as in the Tremblay case described in the introduction
to this chapter. However, even if the judgment 1s announced immediately from
the bench, an opinion may follow at a later date, as it did in T'remblay. According
to the Supreme Court’s own statistics, the number of decisions delivered from the
bench has decreased significantly since the mid-1990s. In recent years, roughly

20 per ¢ ~ "
20 per cent of judgments have been delivered from the bench (www .scc-csc.ge.ca).
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As might be expected, many of the cases decided in this manner have come to the
Court ‘as of right’ rather than ‘by leave’.

Supreme Court justices also have a conference after hearing a case. In that con-
ference, the justices go around the table from most junior to most senior, each
describing his or her view on how the case should be disposed. The votes indicate
who will make up the majority on the case, and one of that number will often
volunteer to write the opinion. If someone does not volunteer then the presiding
justice—the Chief Justice if he or she is on the panel hearing the case—will assig;
the task. In the United States, there is an extensive literature on the opinion-
assignment decision by Chief Justices and the potential influences on it. Several of
these studies suggest that Chief Justices are more likely to assign tasks to justices
with similar ideological preferences—particularly in important cases (see for
example, Maltzman, Spriggs, and Wahlbeck 2000; Davis 1990). However,
Supreme Court conferences are not public, so the only information we have on
them comes from the justices’ own writings. Whereas in the United States,
Supreme Court justices have released their papers containing detailed notes on
conferences, not much is known about the votes and discussions of conferences of
the Canadian Supreme Court.?’ Thus, there are no detailed statistics on the num-
ber of times an opinion is assigned by the Chief Justice (rather than being written

7 a volunteer) and we do not yet know whether Canadian Supreme Court Chief
Justices have taken advantage of their power to influence the direction of the rea-
soning in a case through their opinion assignment.

Crafting Opinions in a Case

1ce appellate courts are involved in collegial decision making, opinion assigi-

is not the final step i > - Al s s
1s not the final step in the process. Rather the author of the majority opmnion

I circulate the draft of his opinion to all the justices in an effort to get as many

1StICes as pos > to sign it. Justice ; i i
possible to sign it. Justices may send memoranda around discussing the

"153“13{-?’“- and majority-opinion authors may rewrite their opinions in response 0
i(f_l::L.'{c;.'fff‘._.f.le-nh.i'_ Fn the 'IV?'E‘H'I-!PI{I}"li.’lw described at the beginning of the chap&t,
a Justice Dickson originally circulated a draft that argued the fetus did not
e },Cg:ll ,\{ml\' under s. 7 of the Charter. However, Justice LaForest Ohjt’“‘ted i

¢ Court’s discussing the issue of fetal rights under the Charter, and said that
;1.,;. o T,_T‘.rug »z;-p:u"dt':h' on narrower grounds. Preferring a unanimous decision
’i‘ the iﬂ.m’t for such a controversial issue, (.'llici"_]u%ri("c Dickson rewrote his
opinion leaving out any discussion of feta) rights under s, 7 (Sharpe and Roach

2003).

In each of the last ten vear .
1 w e last ten years, the Supreme Court has rendered unanimous opif-
1ons on the dispositio f the c: (
position of the case over 70 per cent of the time (except in 2002

when it was 69 per ce Qs Tkl
F ent). (See Table 4.1) Though high, this number shows that
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there are a significant number of cases in which the majority-opinion author was
unable to get everyone to sign on. If a justice does not agree with the majority on
the outcome of the case, he or she will cast a vote in dissent and will likely write
(or join ) a dissenting opinion that outlines the problems with the majority opin-
jon and the reasons why the dissenting position is superior.” These opinions will
also be circulated amongst the members of the Court for them to consider signing.
Dissenting opinions are rarer in the provin(‘ial courts of appeal. For example, the
Ontario Court of Appeal has recently reached unanimity in 93 per cent of all sex-
ual assault cases and 99 per cent of all narcotics cases (with an average of 95 per
cent for all cases; Stribopoulos and Yahya 2007).

Former Justice lacobucci argues that dissenting opinions are valuable because
they make the majority opinion stronger: ‘[Cllarity of thought, in short, is not
improved by agreement but by disagreement’ (2002, 14). Dissents are also cham-
pioned for the guidance they can provide to future courts, as well as to legislatures
that are intent on overturning the Court’s decision. This was the case in the after-
math of R. v. O'Connor, a case that Parliament felt struck the wrong balance
between defendants’ and victims® rights by setting too low a threshold for the dis-
closure of a victim’s medical and therapeutic records. In drafting legislation
intended to correct the balance and still comply with the Charter, the government
relied on Justice L'Heureux Dube’s dissenting opinion in R. v. O'Connor
(Iacobucci 2002, 14). This legislation was later upheld by the Court in R. v. Mills.

Of course, if there are no dissenting opinions and the Court votes unanimously
on the disposition of the case, this does not imply complete agreement. Justices
voting in the majority also have the option of writing a concurring opinion.
Usually a concurring opinion is written by a justice who agrees with the outcome
of the case but not with the reasoning used by the majority to reach that out-
come.* The existence of these opinions is significant, because the Supreme
Court’s reasoning is often thought to be more important than the actual outcome
of the case. The outcome directly affects the immediate parties before the Court,
but the reasoning has much broader implications for future court decisions
(McCormick 2004a, 103). The ‘right’ outcome is not nearly as valuable without
the ‘right’ reasoning to support it. Arguing that concurring opinions are as much
an example of judicial disagreement as are dissenting opinions and that they are
just as important to study, McCormick quotes US Justice Antonin Scalia, who
says, ‘An opinion that gets the reasons wrong gets everything wrong which 1t 15
the function of an opinion to produce’ (2004a, 104).

Concurring opinions are more frequent at the Supreme Court than at lower
courts of appeal. In the current period under Chief Justice McLachlin, however,
concurrences occur on average only about ten times a year. This is significantly
lower than the rate under Chief Justice Dickson and Chief Justice Lamer (1984 to

) S i S =
2000), when the average was over thirty times a year (Mc( ormick 2005b)
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Qutcome of the Case

Appellate courts can vote to uphold the lower court’s decision (in effect dismissing
the appeal) or to overtun it (allowing the appeal). The provincial courts of appeal
usually dismiss more appeals than they allow. The British Columbia Court of
Appeal, for example, has allowed only 37 per cent to 41 per cent of appeals over
the last six years (British Columbia, Court of Appeal 2007). The Supreme Court
has split relatively equally between allowing and dismissing appeals in the past
decade (see Table 4.1). The number of appeals allowed has been slightly higherin
recent years, but even during this period the highest proportion has been 62 per
cent in 2006. The low rate of appeals allowed in most of the years (for example,
31 per cent in 2001 and 43 per cent in 2003) is interesting given the Supreme
Court’s discretion over its docket. One might expect the Court to accept case
because it disagreed with the outcome of the court below. Indeed, the United
States Supreme Court votes to allow an appeal (reversing the lower court’s deci-
sion) in over two-thirds of its cases (Baum 2007, 94).

The Determinants of Judicial Decision Making

The first part of this chapter discussed the process of decision making. The chapter
now changes direction to focus on the decisions themselves and the possible influ-
ences on the judges making the decisions.” As mentioned earlier, most of the dis-
L'u's'xu_m. concerns the Supreme Court level (see Chapters 9 and 10 for more
in-depth analysis of trial court behaviour in the criminal and civil areas).” With
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The suggestion that justices base their decisions entirely upon legal factors has
been subject to criticism. The law is often ambiguous and open to different inter-
pretations. Judges, ]mrticul;u'ly at the Supreme Court, are often faced with choices,
and these choices may be influenced—consciously or unconsciously—by factors
other than the law. However, if not definitive, the law is surely important to Judges
and their decision making, given that the parties in court cases make their argu-
ments with reference to legal principles, and court decisions are framed in the lan-
guage of the law. Justices are also part of the legal community, a commumnity that
often produces written evaluations of the justice’s treatment of the law (Baum
2007).% But the fact that law matters might be best illustrated by the justices’ own
words. In some cases, the justices will say that though they are deciding the case as
they ‘have to’, in order to honour the proper interpretation of the law, the result is
unfortunate, and something that should be altered by those in a proper position to
do so (usually Parliament).” As discussed below, the willingness of judges to follow
the law, rather than to change it, may be related to how they see their role as a
judge.

A variety of approaches are adopted by judges in interpreting statutes and con-
stitutional provisions, and these approaches can give insight into the role that law
plays in judicial decision making (Baum 2007). This section discusses some of

these approaches.

Precedent

The Supreme Court’s decisions create precedents to be followed by it and other
courts. The doctrine of stare decisis (‘let the decision stand’) suggests that like cases
should be decided alike. Under this doctrine, lower courts are expected to follow
the rulings of higher courts, and the Supreme Court is expected to follow its own
precedents when making decisions.” The provincial courts of appeal, however,
are not bound to follow one another’s opinions. Thus, in similar cases dealing
with hate speech, the Alberta Court of Appeal struck down the section of the
Criminal Code preventing the distribution of hate literature as an unconstitutional
infringement on freedom of expression (R. v. Keegstra), whereas later that same
year, the Ontario Court of Appeal ruled the section was constitutional (R. v
Andrews)®' Decisions by provincial appellate courts on other courts at this level
are considered merely ‘persuasive’. Decisions by the Ontario Court of Appeal
would also not be binding on the lower Alberta courts, although they might be
considered ‘strongly persuasive’ (Gall 2004, 433-7).

Precedent generally refers to the legal reasomng necessary to decide the case:
the ratio decidendi. Court decisions also contain discussions of law that are not the
basis of the court’s decisions. These statements are considered obiter dictum, and
judges are not bound by this in future decisions.™

Most judges champion precedent and the doctrine of stare decisis. Even Chief
Justice Dickson, who believed the Charter required justices to 'go bevond abstract

logic and disembodied precedent’ in their decision making, argued that ‘change
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need not, and should not, take place at breakneck speed’ (Sharpe and Roach
2003, 311). Dickson’s comments suggest one of the values of following precedent:
stability in law. There can be an advantage to making only incremental changesin
the law. The consistency in result allows litigants and governments alike to p;cdi'ﬁ
the courts’ responses as they contemplate bringing cases or writing legislation, The
courts’ predictability may prevent fruitless appeals and litigation (Gall 2004).
Courts that are seen to follow precedent closely can also enhance perceptions of
their legitimacy since they appear to apply neutral principles to their decision
making and to decide cases without personal bias. Therefore, following precedent
is believed to further the faimess of the law in that similar parties Lﬂ]dc;aking sim-
ilar litigation are expected to be treated the same.

Supreme Court precedent is particularly important to lower courts, which are
expected to follow the Court’s decisions. Several Supreme Court justices inter-
viewed by Greene et al. (1998) suggested that the influence of pt’ec"e_dcnt is one of
the main differences between the Supreme Court and lower appellate cours.
According to these justices, there was far less pressure to follow precedent at the
Supreme Court and far more pressure to ‘get it right’ (Greene et al. 1998, 104-5).
H_ﬂ'\'\'c“»’n‘r. since the Supreme Court decides fewer than 100 cases each year, some
of the influence of precedent on Jower courts may be weakened as well. Lower
court judges can feel relatively assured that their decisions will not be overtumned,
: low number of cases actually accepted (and then reversed) by the Court
each vear. Even if lower-court decisions are reviewed, the courts have little power
to ensure rhc‘i‘r precedent is followed. Thus, a provincial court of appeal may
overturn a trial court judge’ .
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overturn it. In some instances justices appear to ‘distinguish’ cases simply to avoid
following a precedent. The legitimacy that the use of precedent is thought to con-
vey on courts makes justices much more reluctant to overturn it than to ignore it
on occasion.

Some scholars suggest that precedent is not a real factor in judicial decisions,
arguing that justices merely reach the decision they want, and then use precedent
to ‘justify’ their result. (See, for example, American champions of the ‘attitudinal
model’ discussed in the next section, such as Segal and Spaeth 2002.) Others sug-
gest justices cite precedent because they feel the need to appeal to others who
value precedent in order to maintain the legiimacy of the court. (This is sug-
gested by some who argue that justices undertake a strategic approach to decision
making—see the discussion in Baum 2008b.) Stier and Brenner argue, however,
that scholars advocating these viewpoints are suggesting an unrealistic amount of
cognitive effort on the part of the justices to work on both planes—to determine
their own policy preferences and then identify the relevant legal arguments to jus-
tify their decision (Stier and Brenner 2008). Instead, Stier and Brenner suggest
that ‘the culture of law [with its emphasis on legal reasonming and precedent] shapes
the decision making of Supreme Court justices’ (2008, 5).

As noted in Chapter 1, precedents play an important role in the common law
system in developing judge-made law, because legal principles are developed on a
case-by-case basis over time. However, with more and more legal rules being
found in written constitutions and legislation in common law countries, how do
judges decide how to apply these rules? Eventually, the interpretations given by
appellate courts will provide guidance (and will be considered precedents), but
how do judges decide initially how a constitutional or legislative provision should

be interpreted and applied?

Framers’ Intent

One approach that justices may adopt for mterpreting the provisions that are
brought before them is the inferred intent of the framers. When faced with mnter-
preting provisions within the Constitution, justices could ask what the framers
intended when writing the ‘supreme law of the land’. Similarly, in statutory inter-
pretation, justices could ask what the legislators intended in drafting legislation as
they did. This factor has received a lot of attention in the United States, where 1t
is referred to as ‘original intent’. American scholars argue that the framers’ and leg-
islators’ intent can be discovered by looking at records surrounding the drafting of
the Constitution and at legislative history (committee reports, debate, speeches,
and the like). Supporters of original intent argue it allows for the neutral interpre-
tation of legal principles (Bork 1971). Justices determine what the framers
intended by the constitutional section, or piece of legislation, and apply that intent
to resolve the case in front of them without reference to their own beliefs or pref-

erences. Onginal intent is also attractive to its supporters since it implies the Court
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is following the intent of drafters that were elected by a majority, rather than sub-
stituting the judgment of the non-elected justices (Manfredi 2001; Bork 1971)
And, like the arguments surrounding precedent, original intent is thought to pro;
mote stability in law, allowing for greater predictability over time for liLﬁccanL‘: and
other players in the legal system. -
Opponents of original intent, however, argue that the interpretation of the
Consttution should not be restricted to the time it was passed. Rather, its meaning
should be kept current and in touch with today’s societal values. Opponents also
point to the difficulty of using the original-intent approach. To determine the
framers’ intent, one first has to decide who the framers were, not an easy task con-
sidering the dozens—or even hundreds—of people that may be iI]VOl\-’f.:d in draft-
ing a constitution, or drafting and passing legislation. And even if one is successful
hich participants should be at the forefront and labelled ‘“framers, itis

still necessary to narrow down the intent of the group, which may vary by individ-

in deciding w

ual. A further difficulty, of course, i ‘ ify 1
al. A further difficulty, of course, is trying to identify intent decades, or even cen-
turies, after the fact ( g 1987. Even if inft ion i i i

s, after the fact (Hogg 1987. Even if the information is available, the reliance
placed on records may steer one astray if they reflect those writing them (for exam-

ple, leg

ple, legislative staff), more than the framers themselves (Baum 2007). Thus oppo-

. st there is room for subjective judgment in the pursuit of original intent.

Historically, the framers’ intent has not been a dominant factor in Canadim
constitutional jurisprudence. The Judicial Committee of the Privy Council
Jcec), ‘i‘-'hit‘_h acted as Canada’s final court of appeal until 1949, seemed to ignore
the mtc_m of the framers of the British North America Act (the BNA Ad, whidli i
now !r;‘?t:rl‘:cd to as the Constitution Act 1867). Their dis:ﬁ}is‘gag of intent was consis-
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b\i _"j” was, after all, a statute of British Parliament and treated as such by the
E! PC ;'H.,-;:g-'z 2006b; Walton 2001). Refusing to look at evidence such as legislative
debates at the time the document was written. the JCPC would have been unable
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take a very broad approach to interpreting the Act—and one very much removed
from original intent. In that year, the JCPC interpreted the ‘Person’s Case’. This
case was instigated by five Alberta women who wanted the Prime Minister to
appoint a woman to the Canadian Senate. The Prime Minister refused, citing s. 24
of the BNA Act, which required the appointment of ‘qualified persons’. The
Prime Minister argued that women were not persons in the legal sense of the
word. When the question was brought before the Canadian Supreme Court, the
Court sided with the Prime Minister, ruling that women were not persons,
because they had not been considered such when the Act was drafted (Maclvor
2006). The five women appealed their case to the JCPC, which in 1929, ruled in
their favour. In that decision, the JCPC suggested the proper approach to inter-
preting the Constitution was not ‘narrow and technical,” arguing instead that ‘the
British North America Act planted in Canada a living tree capable of growth and
expansion within its natural limits" (Henrietta Muir Edwards v. Attorney General for
Canada 1930). Thus, the Constitution should be interpreted in ‘tune with the
times,’ responsive to changing beliefs in society. (For a detailed discussion of the
Person’s Case see Sharpe and McMahon 2007.)

In the decades since its ascension to final court of appeal for Canada, the
Supreme Court has essentially rejected the idea of original intent in its constitu-
tional interpretation in favour of the ‘living-tree’ doctrine.® Thus, the justices
have rejected the notion that the meaning of the Constitution is ‘frozen—set at
the meaning the framers would have intended. Instead, the Court has taken a
‘progressive’ approach to constitutional interpretation, which involves adjusting
the meaning of the documents’ provisions to keep up with changes in society and
its values. Whereas adherents of framers’ intent argue that the original understand-
ing should guide justices and only be changed through amendments to the docu-
ment, adherents of the ‘progressive’ (or living tree) approach give the courts the
power to adapt the meaning as needed (Hogg 201 )6b).

The idea of framers’ intent hit a new difficulty with the passage of the Charter
of Rights and Freedoms in 1982. The recent enactment meant that the framers of
the Constitution were still present on the scene when the courts started making
decisions in the early 1980, and their intent might well be knowable. Right from
the start, however, there were indications that the Supreme Court would not
adopt an approach of ‘framers’ intent’. In 1984, Justice Dickson, for example,
argued that while statutes are focused on the present, the Constitution was written
with ‘an eye to the future ... [and] must, therefore, be capable of growth and
development over time to meet new social, politcal and historical realities often
unimagined by its framers' (Hunter v. Southam 1984, 155). A year later, Justce
Lamer wrote a decision for the Court which rejected the notuon that the Court
should interpret 5. 7 of the Charter narrowly (as a purely prm'cdur.\‘x guarantec), to
comply with the intent of government officials writing the Charter. Lamer argued

that the passage of the Charter had been a ((nnplt‘x affair, carried out l'\\ such a
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wide variety of individuals and institutions that ‘the comments of a few feden
civil servants’ could not be determinative’ (Sharpe and Roach 2003, 319). Sine
the Charter was meant to last for generations to come, the meaning of its provi-
sions and values should not ‘become frozen in time to the moment of adoption
with little or no possibility of growth, development and adjustment to changing
societal needs’ (Re B.C. Motor Vehicle Act 1985). Thus, the living tree doctrine n
alive and well in the Charter era. i |

Justice Lamer’s opinion in the reference case described above makes the
Court’s preference for the progressive approach clear, but also suggests there ar
difficulties in following the framers’ intent, even for a recent enactment. This dif
ficulty is demonstrated by the issue of sexual orientation. The Charter of Righs
and Freedoms does not explicitly mention sexual orientation in s. 15, the section
guaranteeing equality rights. However, in 1995, the Supreme Court added sexul
orientation to the list of grounds protected against discrimination by s. 15 (Eganv.
Canada 1995). Critics argue this decision was a direct violation of the framer

intent hev suooes o . e
li-;tci.u. They suggest that the federal government deliberately left sexual orients-
1

: n out of the Charter, despite repeated requests by the gay community to

nclude it (Morton and Knopff 2000, 43). Other scholars argue that the frames
= -..E 258 ] < = . z iy

intended to leave the list open-ended so that the courts could add grounds of dis-

crimination, such as sexu: i gt 1 :
, such as sexual orientation, over time. Kelly, for example, quotes then

Justice Minister Jean Chrétien, who suggested, ‘If legislatures do not act, there

should be room for the courts to move in. . . . Because of the difficulty of ident-

tying !cg;t{matc new grounds for discrimination in a rapidly evolving area of the
13_“5 | prefer to be open-ended rather than adding some st categories with the
risk of excluding others’ (2005, 98). ) B

& Despite Elh‘f-” critique of the framers’ intent approach, however, the Supreme
djulnff:“\ihi: r{:i I;(___P(;—}”‘ made use of legislative history in its constitutiondl
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i‘iinjzmbw‘ and legislative debate, and the Supreme Court has made use of these
records as it has interpreted the Constitution. For example, in Reference re Public
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of a specific right to bargain collectively, no resolution was proposed for
the inclusion of the right to strike. This affords strong support for the
proposition that the inclusion of a right to strike was not intended’

(Reference re Public Service Employee Relations Act (Alta.) 1987).7

However, in general, the majority of the Court has used legislative history only as
‘part of the context’, as ‘starting point’, and does not necessarily feel ‘bound by

even a clear indication of what the framers intended’ (Hogg 2006b, 79).

Statutory Interpretation: Legislative Intent and Textualism

In Canada, judges interpreting ambiguous statutes follow the ‘cardinal principle in
satutory interpretation. . . . [A] legislative provision should be construed 1n a way
that best furthers its objects . . . a judge must ascertain the intent of the legislature
in enacting the statute’ (Gall 2004, 479-80). However, that opens the question of
how a justice should determine the object of a statutory provision. As mentioned
above, while serving as Canada’s final court of appeal, the JCPC refused to look at
legislative history, concentrating instead on the text of legislation. The ‘textualism’
approach suggests that the text of the provision is authoritative—that ‘the only
reliable indicator of legislative intention is the meaning of the legislanve text.
Therefore, to the extent this meaning is discernable, it should govern outcomes’
(Sullivan 1998). When using this approach, justices may examine the ‘plain mean-
ing’ of the text and interpret the words in their ‘ordinary sense.” The late Chief

Justice Antonio Lamer stated:

[T]he first task of a court construing a statutory provision is to consider the
meaning of its words in the context of the statute as a whole. If the meaning
of the words when they are considered in this context is clear, there is no
need for further interpretation. The basis for this general rule is that when
such a plain meaning can be identified this meaning can ordinarily be said to

reflect the legislature’s intention. (Ontario v. Canadian Pacfic Ltd. 1995)

When the meaning of the text is clear, it must be taken as the intent of the leg-

islature without any reference to outside evidence. However, if following the

plain meaning of the text produces an absurd or unjust result, the ‘golden n
allows justices to modify the meaning but only to the extent necessary to avold
the absurdity (Gall 2004, 481). If the meaning of the text is ambiguous, ‘the mis-
chief rule’ allows outside material to be introduced to guide the choice of the
proper meaning. This rule directs justices to look at the common law before the
passage of the disputed provision, and determine what ‘mischief’ or defect existed
that the provision was meant to remedy. They must then interpret the provision
50 35 to best resolve the mischief and further the remedy (Gall 2004, 481).* In

I”“k”‘g to external sources in the statutory area, however, Canadian courts do not
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make extensive use of legislative history. It is considered inappropriate to study
legislative debates, speeches, or committee reports (Gall 2004)—any of the l'llate'
rial that might be used to determine particular legislators’ intent, 'This stands in
stark contrast to the United States, where any aspect of legislative history, includ-
ing Congressional committee reports and floor debates, can be used.”
Textualism, and the plain meaning approach in particular, have been subjectto
criticism. Ruth Sullivan, for example, argues that ‘one of the most frustratmg
aspects of the plain meaning rule is trying to understand what sort of mcaniu;z
interpreters have in mind when they label a meaning plain’ (1998, 192). Isit litcr:;l
meaning or dictionary meaning, audience-based meaning or some other form? In
the 1990s, plain meaning was interpreted as literal meaning by Chief Justice
Lamer, who suggested that ‘the best way for the courts to complete the task of
giving effect to legislative intention is usually to assume that the legislature means
\j\"n&r it says, when this can be clearly ascertained’ (Ontario v. Canaf;.hm Pacific Lid;
§th\'31] 1998-9, 181). For Justice LaForest plain meaning was dicrion;m; mean-
ing, and he referred to definitions of words within legislation he was inte;prciiliﬁ.-
Hs:m.'?\'er_ during that same period, Justice L'Heureux-Dubé conceived of ph;n
meaning as ‘audience-based meaning’ and wrote, for example, about languag
having ‘a well-defined ‘plain meaning’ within the business community’ (,;14;1-11;&{}%

f Canada v. Conlin; Sullivan 1998-9, 195).4

h‘.}\. crtics Boi % iffe £ i
l] b ‘.n‘.u. point out that different types of meaning can lead to different
results by justices who are applyi ‘plai ;
y justices who are all applying the ‘plain meaning’ approach (see the

(—,)Hs""’f{ Mushroom Co. case 3 i I
o Mushroom Co. case described at the beginning of Chapter 11 for a good

- 1 o
exampie of this as the justices atte 1 E ini
F 15 the justices attempt to interpret the words of a minimum wag
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) and -%it.u,r:m“_w its application to mushroom workers). The approach ako
:‘n.\\,m]}::-i :h;it ;lj.c__)sc drafting the statute chose each word carefully—and that the
\ual":! L_E;il"\i.‘;“ have a clear meaning, Things become more difficult when words
“t‘ m-urc than one meaning are placed in a text, or when phrases with no readily
apparent meaning (such as ‘due process of law’ in the constitutional realm) ar

used

Some argue th: i RS ' jecti
s 1at plain meaning is not as objective as its supporters sugges

often requ S 1nte Cta 1 ! L JEEe [
JUITCS 1T pretatio an
.{ (}].J.LLH })\ J1 stice (S € h

Policy Preferences

I'he concep ]
e concept that judicial decisi ar

] E decisions are based entirely on legal rules—whatever i
revalent > early 3 : ‘ .
P in the early literature on the courts and is still champi-
1 y many judges themselves

approach—was I

R s who often suggest their job consists of merely
ollowing the law’, However. the exi ¢ of ; in
o s er, the existence of dissenting and concurring opinions
geests tha Cre 15 no one ‘k - ' : L :
interpretation r E no one ‘knowable’ legal rule for a case situation: different
nterpret: S Of the same set of f
| - set acts, words, ar sceaents are 51050 e
then, accounts for these dif o PUNNL i

T
erent mterpre ?S 1 ;
t mterpretations? Since the mid-twentieth century,

Chapter 4 Judicial Decision Making 125

U

the dominant answer in the American judicial literature has been the justice’s own
policy preferences (at least at the Supreme Court). Indeed, some scholars argue that
thejustices’ policy preferences are the only explanation for their decisions and that
legal factors are used merely to justify a decision they wish to take. (See, for exam-
ple, the discussion of the attitudinal model in Segal and Spaeth 2002.)

Even court scholars who do not go to that extreme will usually agree that pol-
icy preferences play some role in the justices’ decisions. These preferences are usu-
ally measured in terms of ideology, liberal versus conservative. Thus, a justice
supporting the rights of criminal defendants would be described as voting liberally,
while justices voting against rights claimants would be described as voting conser-
vatively.*” Those suggesting that a justice’s preferences (ideology) matter often
point to the consistency that exists between the positions justices take in cases and
the attitudes they convey in their speeches and articles off the bench (Baum 2007).
Ideology is also a good predictor of the outcome of cases. American scholars who
have studied the ideology of US Supreme Court justices for decades have found
that knowing the relative ideological makeup of the Court has allowed them to
predict fairly accurately how the Court will rule in a case. Perhaps the best exam-
ple of this is Bush v. Gore (2000), where the five justices who were considered
conservative (Justices Scalia, Thomas, R ehnquist, Kennedy, and O’'Connor) lined
up against the four justices considered liberal (Justices Stevens, Ginsburg, Souter,
and Breyer) in allowing the appeal by the conservative (Republican) candidate,
George W. Bush.

In Canada, at least until the late 1980s, a more traditional view of the courts was
prevalent, for the ‘role of the judiciary [was] perceived as being essentially technical
and non-political . . . there to apply the laws made by the political branches of gov-
emment’ (Russell 1987, 3). In the past, the ideology of Supreme Court justices has
not been widely discussed, and Canadian scholars have suggested that ideological
leanings have been neither obvious nor consistent—even at the Supreme Court (see
for example, Morton, Russell and Riddell 1994). In addition, traditionally, ideology
was not thought to play a large role in judicial appointments and was believed to be
overshadowed by influences such as region and patronage. This viewpoint may be
changing, however, as evidenced by the increased interest in how justces are selected
in Canada (see the discussion in Chapter 5). As calls are heard for a more open
process, there appears to be at least an implicit understanding that the various poten-
tial appointees will behave differently on the Court. Interest groups have now jomned
the process, lobbying for judges holding particular values (a commitment to equality
rights, for example) to be appointed to the bench (Morton and Knopff 2000). Thas
increased activity by interest groups indicates that they, at Jeast, believe judicial ideol-
ogy matters. Scholars have also started examining the Supreme Court 1n terms of the
Justices’ policy preferences and ideology (see, for example, Ostberg and Wetstein
2007; Songer and Johnson 2002: Manfredi 2001). There 15 more agreement today

that the policy preferences of Canadian justices may influence their decistons.
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Adherents to the ‘attitudinal model’ suggest that judicial outcomes [are] the prod-
uct of the ideology of individual justices [as well as] the result of ;1ttitudinﬂ Tesponses
to specific case facts that can be triggered in different areas of law’ (Ostberg and
Wetstein 2007; Segal and Spaeth 2002). However, a difficulty exists with the prefer-
ences approach: how does one determine the policy preferences, or ideology, ofa
justice? Indeed, justices are loath to speak of themselves in ideological terms, an'd they
often argue that ideology is irrelevant since they focus on legal factors when decidiné
cases, For example, Justice Binnie from the Supreme Court said, ‘T don’t know that|
can pigeonhole myself as a conservative or liberal or activist’ (Ottawa Citizen 199%),
and former Justice LeDain suggested that ‘judges don’t come to each case witha pre-
disposition or general tendency or drift’ (Ortawa Citizen 1984).%

Scholars usually turn to outside measures of ideology as they build models o
test its influence on judges’ decisions. A recent approach, one that has been used
on both sides of the border, looks to newspaper editorials at the time of a justices
appointment, and codes the language used to describe the justices to come up
with an ideological score (Segal and Cover 1989; Ostberg and Wetstein 2007)
However, scholars are constantly searching for a better measure of judicial prefer
s (see, for example, the discussion of the *personal attribute model’ below).

A further difficulty with determining the policy preferences of justices is that
they may change over time, or by issue. Thus, Justice L'Heureux-Dubé can be
categorized as conservative in the area of criminal law but liberal in the civil rights
iz}-d_lzhcrnca area (Morton, Russell, and Riddell 1994; Ostberg and Wetstein
2007). %hc_(’.nuri'w decisions themselves can also be divided on an ideologicl
scale (Epstein and Walker 2007). Cases such as Egan v. Canada (1995), which

a1l } =
challenged the denial

‘ , of old age security benefits to a same-sex couple, are difficult
to classify. Though the Court ruled against the rights claimant (a conservative out-
come), they did recognize sexual orientation as a protected ground under the
equality section (s. 15) of the Charter (a liberal outcome).

Testing Policy Preferences in Canada

Ostberg and Wetstein (2007
5 2t etstein (2007) tested the attitudinal model on the Canadian

Supreme Cot R B
4 iv . 1T r * 181 a
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defendant) than an extremely conservative justice (2007, 86). However, surpris-
ingly—given findings in the United States—judicial ideology did not play a signif-
icant role in voting on civil rights and liberties cases. Instead, measures such as the
gender of the justice and the presence of government and interveners before the
Court had more of an influence on the outcome of the case (133). Ostberg and
Wetstein conclude that the importance of the attitudinal model in Canada ‘is
more complex and less pronounced than found in the United States’ (2007, 216).

Ostberg and Wetstein (2007) also studied the interplay between case facts and
the attitudinal model. Even the strictest adherent to the attitudinal model in the
United States will acknowledge that the facts of the case matter as well. In a right-
to-counsel case, for example, the fact that the police had failed to inform the
defendant that he had a right to counsel will make judges of all ideological
predilections more likely to rule in favour of the defendant (Ostberg and Wetstein
2007, 87). However, Ostberg and Wetstein discovered that liberal and conserva-
tive justices respond to different factual cues before the Court. They also found
that conservative justices respond to fewer factual cues, a finding that led them to
conclude that ‘conservative justices are more prone than their liberal colleagues to

base their votes on their ideological predispositions’ (2007, 223).

Strategic Model of Decision Making

Although the study of judicial decisions in terms of policy preferences is a much
more recent phenomenon in Canada than in the United States, most judicial
scholars today, on both sides of the border, argue that a judge’s policy preferences
do matter. However, there is not complete agreement on how those policy pref-

erences influence decision making. Recently, another model of decision making

has gained prominence—the strategic model—which answers this question differ-
ently than the attitudinal model (see, for example, Eskridge and Frickey 1994
Epstein and Knight 1998; Maltzman, Spriggs, and Wahlbeck 2000). L ike the ato-

tudinal model, the strategic model believes justices have goals they are pursuing

However, this model argues that the justices, in their pursuit of their goals, face
constraints, which cause them to ‘adjust their positions W here doing so might
advance the policies they favor’ (Baum 2007, 121). Put differendy, this model
suggests that justices actually vote str;lwgimlly. Thus, a justice may move shghty
away from their preferred position in order to get other justices to sign on to their
opinions. Strategic justices will write decisions that are as close to their ideal point
as possible without provoking the executive and legislature to overturn the result.
They may also modify their position slightly if it increases the likelihood their
decision will be enforced by the government.

Scholars have not yet done extensive work on the strategic maodel of decision
m;lkmg in Canada. However, anecdotal evidence suggests that such behaviour
probably exists. Remember, for example, how Chief Justice Dickson tried to get

agreement on his opinion in Tremblay v. Daigle.
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Role Orientations

Judicial decisions may also be influenced by the justices’ ‘role orientation’. This roke
orientation, which may act as a constraint on justices, is their conception of whats
‘appropriate behavior’ for a judge, how they believe they should act (Baum 2007,
131). There are various ways to think of role orientation—the previous chapter, for
example, discussed the ‘adjudicative’ role and the ‘policy-making’ role. Judges who
adopt the latter role are more comfortable with the idea of shaping law and balanc-
ing interests than judges closer to the adjudicative side of the continuum, who pr-
fer to base their decisions on established legal principles and to shape law only
incrementally as a by-product of adjudication. In the area of constitutional la\\;!

especially if constitutional rights are involved, a justice’s role orientation is usually

3('\11 i

rms of activism and restraint. A justice is labelled activist if he or she
believes it is proper for the Court ‘to assert independent positions in deciding cas,
v the actions of the other branches vigorously, to strike down unconstin-
tional acts willingly, and to impose far-reaching remedies for legal wrongs whenever
necessary’ (Epstein and Walker 2007, 36). A justice is considered ‘restraint-orien-
ed’, by contrast, if he or she prefers to defer to the legislature when interpreting the
legislature’s actions and would reject broad remedies, correcting only that which is
 (Epstein and Walker 2007, 36). A justice who considers him- ot

to be more of an ‘adjudicator of disputes” will tend to be more restrained it

ter of Rigl ~aces  where: 22 C ; - : :
of Rights cases, whereas a justice with a more policy-making orientation

il tend to be more actvist in Charter cases. The role-onientation approach sug-
e hat 1 mictice s view of the = .- . s : :
gests that a justice’s view of the appropriateness of judicial activism may shape their
sions as illustrated in Box 4.2, which briefly outlines the Supreme Court's dec-

in Chaoulli v. Quebec (Attomey General) (2005). The justices’ opinions in Chaol

mrrsciche g 3’ 3
E de ex il e ok % Artiinc AT 5 : -
provide examples of both activism and restraint in the same case.

Box 4.2 Role Orientation in Terms of Activism and Restraint:

The Chaoulli Example

Chgoulh‘ v. Quebec (Attorney General) (2005) involved a challenge to Quebec
legislation banning private health insurance in the province. The challenge
was br{.-)ughl by George Zeliotis, a 61-year-old man who had waited a year 0
ha‘ve hip su.rgery, and Dr Jacques Chaoulli, a Quebec physician who had heen
:‘;u:u’i a licence to operate an independent private hospital. (Chaoulli had
l;uz;d%(:z (t}: ;rtahr::{,wuik ‘h_u”?v‘?f Str.ike to protest the decision of the health
Manfredi and Mai(‘)n;;()]g?”“m !0_ his ‘home delivered’ medical services:
constitutionality of 6.) The Supreme Court was asked to consider the

ality of the Quebec ban. One year after hearing oral arguments
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the Court released its decision. The seven justices hearing the case voted four
to three to strike down the ban as unconstitutional. The case provoked wide-
spread controversy Over both the ruling and its reasoning. Critics forecast the
end of Canada’s health-care system and spoke angrily about the Court’s poor
treatment of health-care research and government debates.

Three opinions were written in Chaoulli, each suggesting a different role ori-
entation. The ‘majority’ opinion was written by Justice Deschamps, who had
cast the deciding vote on the divided court. This opinion based its decision
on a section of the Quebec Charter of Human Rights and Freedoms, arguing
that long waiting times violated the rights to life and personal inviolability.
Both the majority and concurring opinions interpreted rights broadly in strik-
ing down the law, but the majority opinion confined itself to the Quebec
Charter, while the concurrence brought in the Canadian Charter of Rights
and Freedoms. In voting to strike down the law, Justice Deschamps argued
that when ‘social policies infringe rights that are protected by the charters,
the courts cannot shy away from considering them’ (at para. 89). She went
on to argue that the Court had heard ample evidence about health-care pol-
icy to inform its decision and that the government had failed to act on
reforming health-care waiting times. Government ‘inertia’ could not be used
to justify judicial deference, according to Deschamps, who also noted that
courts were the ‘last line of defence for citizens’.

In dissent, Justices Binnie, Lebel, and Fish argued the ban was not unconsti-
tutional and suggested the Court should defer to the provincial legislature.
These justices suggested the health-care questions at issue in the case had
been a matter of extensive debate throughout Canada and that this debate
was not something the justices could resolve ‘as a matter of constitutional
law’. No constitutional standard existed that could tell judges what was ‘rea-
sonable’ access to health care. The issue was one of social policy, which was
best left to the legislature to decide.

Source: Chaoulli v. Quebec (Attorney General) (2005); Manfredi and Maioni
2006,

Judicial activism has been highly criticized by many scholars, and it tends to
vilified in the media—the Court is seen as overstepping its bounds and usurp
the elected legislature. In recent years, iudicial activism has been equated with I
eral justices’ running amok with the Court’s new-found power under

Charter. However. it should be noted that activism is a judicial philosophy, rat
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than a political one, and can thus be associated with either liberal or conservative
justices. Indeed, in their study of judicial decisions from 1984 to 2003, Osther
and Wetstein found that ‘when it comes to some of the most high-profile k]
controversies, conservative justices are just as likely as their liberal L:c)lléagtles mf@
. 2007, 213). The Chaoulli decision provides an example of this as wel
for one of the most conservative justices on the Supreme Court, Justice lohl;
Major, voted to strike down the Quebec legislation banning private health i[—mm
ance programs—joining the opinion that has been characterized as activist. ‘
Whether one is speaking in terms of adjudicative versus policy-making, or
activisin versus restraint, the question remains whether these diffcrc:;t ‘role orien-
tations’ actually matter. Are justices’ decisions influenced by their perception of
what is proper for a justice to do? The American literature is skeptical that a strong
connection exists (see the discussion in Baum 2007). It is difficult, of coune, t;
dt‘tt‘.l’!ﬂll‘:(‘ a separate influence for these orientations. Does a justice vote 1
upho_}dl a piece of legislation because he is a restraint-oriented judgc who believes
the =3 1 £ = %
the right ha.}l.l\mur of the court is to defer to the legislature? Or does he vote o
L?pl'mld the legislation because he has conservative or liberal policy preferences and
this outcome would best fulfill his goals? ’

Personal Attributes
:f\(('cr:xrdmg to ‘_]uclgc Rosalie Abella, ‘[e]very decisionmaker who walks mto i
j\.n?uﬁ.l:i)i,!:‘;l to hear a case is armed not only with the relevant legal texts but witha
u‘-t_ut \‘.:azuc-'_«'-.- experiences and assumptions that are thoroughly embedded' (
f..-]ijﬂ.i{.tfd in \X‘:‘l]SOn 1990, 507). The personal attribute model argues that a judges
._iir-m' c‘.xp!:ncnitx education, partisan affiliation, social background (for example,

zion), and other related factors shape a justice’s attitudes, and those attitudes—

the embedded factors—can i L
actors—can influence that justice’s decisions (Tate and Handberg

1991). Sodial sc

Z1). 30C14l sCie ot - oot -
. - tentists advocating this model ‘contend that pre-court life exper-
€nces piay a promine > 1 PR

ofi 11 ) P4 ; unent role in shaping the personal values and policy preferences
of judges, and that such biographical £ _ ! e

decitions g biographical factors can be useful in predicting Judiclll
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Supreme (jl(ill:::rmiigj fl—w(” “jﬂ,td the personal attribute model on the (Canadian
discovered that for cases ; ;H-“un”““m decisions between 1949 and 1985, They
tices that ‘-\':-r;. (‘,l;:\lw L mlimj_g‘ \t‘}rh both economic and civil liberties issues, jus
Liberal Prime 'Vlmlij;”f \‘;v‘r-c from outside Quebec, had been appointed by
and had extensive ]nldi:; ]Uf f'-l .EEM“ Mackenzie King), had political experienct
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era, found ‘(.ilI!k’ :;f't}ln-‘ ‘“””“ (2007), testing the same factors in the more recent
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than just Quebec and non-Quebec)—and party affiliation had a significant influ-
ence on the justices’ decisions, particularly in the criminal and economic areas. In
criminal cases, for example, justices from Ontario and the West voted more liber-
ally than those from the east (Songer and Johnson 2007, 927). Party and region
had an interactive effect on these decisions: among justices appointed by a
Progressive Conservative Prime Minister, those from Quebec were more likely to

vote conservatively than those from other regions.

Gender

In the United States several studies have examined the influence of gender on vot-

ing behaviour. Though there have been some contradictory findings,* much of
the literature suggests that female judges vote differently in certain issue areas.
Songer, Davis, and Haire (1994), for example, found that female judges on the
federal courts of appeal voted liberally in civil rights cases more often than their
male colleagues.’” Similarly, Davis, Haire, and Songer (1993) found that female
appellate court judges voted for the rights claimant in employment discrimination
cases more often than their male colleagues, but they did not find a difference
between the genders in obscenity cases. The American literature has also discov-
ered some indirect effects of gender on decision making. In particular, having
female judges on the panel hearing cases at the federal appellate courts has been
found to affect the voting behaviour of the male judges on the panel. Thus, male
judges on panels with one or more females were more likely than judges on all-
male panels to support rights claimants in employment discrimination cases
(Farhang and Wawro 2004). This held true for sexual harassment and sex discnm-
ination cases as well (Peresie 2005).*

In Canada, a recent study of the Ontario Court of Appeal found that differ-
ences did exist in the voting behaviour of male and fernale judges (Stribopoulos
and Yahya 2007), although an earlier study by MecCormick and Job (1993), tound
no such differences for the Alberta Court of Appeal. According to Stribopoulos
and Yahya (2007), female judges were more likely than their male counterparts to
support the complainant in sexual and domestic violence cases and more likely to
support mothers in family law cases. At the Supreme Court, the first female justice
to be appointed to the Court, Bertha Wilson, suggested that the values, experi-
ences, and assumptions a justice brings to the Court may vary with gender. While
she acknowledged that there are some areas of law where it is very difficult to find
a ‘uniquely feminine perspective’—such as contracts or laws affecting corpora-
tions—she suggested that other areas exhibit a ‘distinctly male perspective’
(Wilson 1990). Interestingly, when the Supreme Court struck down s. 251 of the
Criminal Code, Canada’s ‘abortion law’, Wilson stood alone in suggesting
women had a constitutional right to abortion (R. v. Morgen aler 1988). Her male
colleagues focused instead on procedural-fairness guarantees under s. 7 of the

Charter (in particular, the problem of unequal access and delay). The Tremblay
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case cited at the start of this chapter also suggests gender may matter. It has beey

reported that Justice Beverley McLachlin’s arguments to her colleagues ensured

the case was decided (after Chantal Daigle’s abortion was revealed), instead of

being declared moot, and McLachlin has suggested it was her viewpoint a3
woman that allowed her to see things differently (Sharpe and Roach 2003, 3%)

A few studies have tested the influence of gender on judicial decisions at thé
Supreme Court level. Songer and Johnson (2007) discovered that gender did have
an effect in one of the issue areas they studied: civil rights and liberties. Female
justices tended to vote more liberally than their male colleagues in cases involving
civil rights and liberties. However, there was not a significant difference betwern
the votes of male and female justices in either criminal or economic cases (Song
and Johnson 2007, 92

In their study of Supreme Court decisions, Ostberg and Wetstein (2007) alw
found that gender had an influence on the outcome of cases in the civil rights and
liberties area. Examining cases decided by the Supreme Court from 1984 to 2003,
the authors found that controlling for factors such as ideology and party back-
ground, female justices were more supportive of rights claimants in equality cases
and contentious (that is, non-unanimous cases) free speech cases than their male
colleagues. In fact, female justices were 27 per cent more likely to rule in favow
scnmination claims in all equality cases, and 54 per cent more likely to rulein
vour in models including only non-unanimous cases (2007, 134-9).

of d

fa

The Courts and Inside Influences

In the appellate courts. of ¢ o v . j : -
e appellate courts, of course, a decision is not rendered by a single judge, a0

thus, judge: St WO Atk - -
t“‘-‘ , judges must work with their colleagues in resolving the cases before them
e

-olle o185 av i s ’ . .
. ‘“’E]‘ai-‘u“ may influence a judge’s ultimate vote in a case, or at least per
suade him ioin : S 1 .
4‘ im to join an opinion he might not have otherwise chosen. The Tremblay
case described at the besinni s .
scribed at the beginning of this chapter provides a good example of the

influence of colleacues The S ‘ .
: ce of colleagues. The Supreme Court might not have gone on to decide
th :

: ise, after learning of Daigle’s abortion, if Justice McLachlin had not asked hef
colicagues it themeelve L7 - " i1
| gues to put themselves in her shoes, and Chief Justice Dickson’s opinion il
the case migh & Raad o o N

se might have been very different (or at least more expansive) had he not

he
L

seen pursuing Justice LaForest's vote.

_ Chief Justice Dickson’s decision to alter his opinion to attract Justice LaForests
tu_‘;?tm- rcﬁ{‘(:'rx institutional rules and norms. At the Supreme (_jm-“»t level, majority
:Li_{\_‘ [}ll-;n-hwu. a justice needs four other justices (if the full Court has heard the
T_?:;)r“) sign ()T‘l‘ m his or her opinion for it to be adopted as the Court’s outcome
‘1 :.HL’A.\”“”.&‘ This requiremnent may induce justices to tailor their decision nd
;'v -Imlt W,}E‘ appeal to at least four other justices. However, in Tremblay, Chief
“il::u | dickson wanted to write more than a ity opmions winted
achieve unanimity on the Court, and he modified I‘m opinion to that end.
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Unanimous decisions are believed to have more legitimacy and to carry more force
than divided results. As a result, appellate court justices are thought to pursue larger
winning coalitions than the simple majority needed to decide the case. This implies
a need for justices to work together, to negotiate, and to make concessions.”

Some scholars have attempted to measure the influence of justices on their col-
Jeagues by examining the number of times a justice is cited and the number of times
a justice 1s specifically named in subsequent Supreme Court decisions (McCormick
2000); others have looked at opinion authorship rates (Ostberg and Wetstein
2007).5! Ostberg and Wetstein argue that the pattern of shifting leadership they
found (according to justices’ areas of expertise) shows that the Supreme Court ‘is 2
collegial institution that 1s willing to work as a coordinated team when resolving
cases, and that individual justices may be willing to sacrifice the overt expression of
their own attitudes and values more readily than their U.S. counterparts, for the
good of the team’ (2007, 211). Thus there appears to be support for the influence of

colleagues on judicial decision making at the Supreme Court of Canada.

The Courts and Outside Influences

Do groups from outside the courts influence the decisions of judges? This might
be expected to be less of an influence at the Supreme Court level than at lower
courts. Although lower-court judges in Canada are appointed for long terms (usu-
ally until age 70 or 75), other courts stand above them. Ambitous judges, inter-
ested in promotion, may be concerned with their portrayal in the media and the
response of government officials to their opinions. They may be anxious to make
a favourable impression on those rcpnrting about, or involved in, the kéudic‘.dl
selection process. Appointed until age 75 and with no chance of promotion to a
higher court, Supreme Court justices should feel relatively secure in ignonng out-
side forces when making their decisions—they are difficult to remove no matter
how much the public or the government dislikes their opinions. However, this
section suggests that one cannot rule out the potential influence of outside forces
on Supreme Court decisions. As they are ‘possessed of neither the purse nor the
sword’, the Supreme Court may be concerned with the external environment to
ensure enforcement of their decisions and to further their policy goals. Of course,
justices may well value the approval of external audiences for its own sake and
may be influenced in their decisions by their perception of what will win the

approval of outside audiences that are important to them (Baum 2006, 163).

Public Opinion

For many court decisions, such as those dealing with patent law or trucking regula-
tions, the public may not hold a strong opinion. Many court decisions—even
Supreme Court decisions—fly under the average Canadian’s radar. In these types of

cases, it seems unlikely that public opinion would have any influence on judicial
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decision making. There is very little opinion for the Court to consider and very few
consequences for not considering it. However, for more high-profile cases, ik
those involving the Charter, the public may have a very strong opinion, and medj
coverage may keep them well informed of the courts’ behaviour. Does the cout

then consider public opinion in making its decisions—at least in controversial case

American scholars have studied extensively the influence of public opinion o

judicial decisions. Many studies (among them, Mishler and Sheehan 199,
Stimson, MacKuen, and Erikson 1995; Flemming and Wood 1997) suggest -thalr
justices should pursue positive public opinion to their decisions because it leads to
better implementation of [their] decisions, reduces the chances that the othe
branches will limit or reverse those decisions, and deters action by the legislature
and executive against the Court itself (Baum 2006, 63). Justices influenced by
public opinion might avoid making controversial decisions that divide publi;
opinion (although Canada’s Supreme Court has made many of these typesdf
decisions, for example, the Morgentaler abortion case and the Chaoulli health-cre
case). They may try to match the ideology of the Court’s decisions to that of the
general public, or they may avoid controversial decision practices—such as stk
ing down precedents (Baum 2006, 64). There has not been a definitive answer o
\’\-Ef.’r:[hi:r pubhc opinion is, in fact, influencing any of this behaviour. Part of the
difficulty is to determine causality: did the Court’s decision mirror the publics

ideology because ~ o ; ) o {0 :
::.053 because the Court was following public opinion, or did it mirror ti
pubii

“'s ideology because the ‘same social forces’ moving the ideology of the pub-
: e also moving the ideology of the court (Baum 2007, 144)?

\)_(.‘{‘)ul‘d the effect of public opinion on judicial decisions be more readily appr
ent if judges were elected? Since many state court judges in the United States fce
r-‘:{emn_m-cl-‘crmm. research has been directed at this question. It appears that elec-
tions do influence judicial behaviour, but the nature and extent of that influence

are depende : rari fac
pendent upon various factors, such as whether a judge has had an electon!

lic we

loss before, how knowledges

! . how knowledgeable the voters are, how competitive the elections it
and how soon the next election i : ) : (

o i xt election is (Hall 1992, Huber and Gordon 2004).

tudies of public ; ; in C L

bl public opinion and the courts in Canada have tended to focus on the
public ; i Sy
public attitude towards the reme C ' ial i .
e 1 e Supreme Court, and not its potential influence on i
(Smiderman e 996; Fletc : :
—— t al. 1996; Fletcher and Howe 2 }01). However, former Chief Jusnce
Antonio Lamer sugoeste i ‘
i | iggested in an interview that public and media attention in €oi
troversial cases may influence decisi ! i
A It il 1ay influence decisions: ‘It is in these cases | am concerned that®
4 Tésult of virulent o
yotccin { or harsh comments by the press or the public, the most pOP”J“"

Ing to do might become the outcome’ (Makin 1999)
The Media
Bridging t

ging the gap between :
& - the ( : : ia. T il
e Court and the public is the media. The courts, and

particularly the Y
particularly the Supreme Court. h

media in the C} ave seen a significant increase in cOVerage by te
edia in t harter er; ] y . .
ra. As the Supreme Court has made more controversil
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decisions on subjects such as abortion, gay rights, pornography, and language
rights, the media has increased its coverage and its critiques of the decisions.
Although not all Supreme Court justices are favourably disposed towards the
media, 2 many do realize its importance to them. It is from the media that most
Canadians learn about both the Court and its decisions. Justices recognize that
public attitudes towards the Court may depend, in part, on how it is portrayed in
the media, and they recognize the truth behind Peter Russell’s observation that
Yournalists are the managers of the political life of judicial decisions’ (Sauvageau,
Schneiderman, and Taras 2006, 8). As the above comment by Chief Justice Lamer
suggests, this fills some justices with concern, because they worry that ‘inaccurate
or sensationalist handling of judicial decisions by the media . . . [puts] pressure on
them to make decisions that [will] result in ‘good press’ (Greene et al. 1998, 184).

Justices may have different incentives for cultivating the media. They may want
to ensure favourable attitudes to increase the likelihood that their decisions will be
enforced. However, like other citizens, the justices may also get satisfaction from
being portrayed positively in the media (Baum 2007, 145). Whatever the incen-
tive, there is evidence that the justices notice their media coverage. In the United
States, Justice Clarence Thomas 15 said to be able to remember the ‘dates of unflat-
tering articles written about him, and the names of the reporters who wrote them
... with near photographic memory’ (cited in Baum 2007, 145).

When Brian Dickson became Canada’s Chief Justice in 1984, he worked to
better the relationship between the Court and the media. He established a press
room, altered the procedure for releasing decisions (the Court now gives advance
warning to the press and avoids releasing more than a couple of decisions at a
time), and assigned the Court’s executive legal officer to deal with ‘media rela-
tions' (among other things, the ELO generally ‘walks’ the media through a deci-
sion’s legal reasoning at its release) (Sharpe and R.oach 2003, 293). The current
Chief Justice, Beverley McLachlin, has regularly interacted with the media, and

enjoys a friendlier relationship with them than many of her predecessors

The Legal Community

Justices are more likely to care about the opinion of those who are close to them.
The legal community may be of particular importance to justices Bocinse & s ther
community. Made up of lawyers, judges, and law professors, this group 1s not only
composed of many of the people with whom the justices will regularly associate, but
it is also the group that will most closely evaluate the Ajtl\[!t'(-x' decisions. Aé\l-»p‘_\ﬁ‘ltg
court judges frequently attend conferences and give speeches attended by members
of the legal community. Visits to law schools are particularly common. {hese evenss
are opportunities for discussion of legal principles that may later influence a judge’s
decision. Through publications in law reviews and other academic wnung, the legal
community may provide information to the judges and may even persuade them to

an interpretation (particularly if it is the obviously dominant approach) (Baum 2007,
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participate before the Supreme Court by submitting a brief on behalf of them-
selves in an attempt to further their goals. But do the justices listen?

The American literature has produced mixed results. As detailed in Chapter 7,
some studies have found that litigants that have an interest group on their side are
more successful (Songer and Kuersten 1995; Wolpert 1991), while others have
not found the same effect (Songer and Sheehan 1993; Tauber 1998). The debate
over interest-group influence continues to be waged. There i1s some agreement,
however, that interest groups are influential in setting the agenda. Particularly in
the United States, ‘many cases would not get into any court, much less the U.S.
Supreme Court, without the help of an interest group’ (Epstein and Walker 2007,
43). Furthermore, studies have found that interest-group participation at the
leave-to-appeal stage increases the likelihood that the US Supreme Court will
accept a case—regardless of whether the group is arguing for leave to be granted
or against it (Caldeira and Wright 1988).

As mentioned earlier, this potential influence is less available to Canadian inter-
est groups, because the Supreme Court does not allow groups to participate at the
leave-to-appeal stage. Epp (1998), however, has argued that interest groups are
influential in setting the agenda in Canada. He argues that the ‘rights revolution’
that has occurred in Canada is largely a result of interest-group mobilization, sug-
gesting that these groups have brought cases to the courts that have shaped the
state of Canadian law.

Some studies have suggested that interest groups have also influenced the
Canadian justices’ decisions. Manfredi (2004), for example, suggests that LEAF has
made a difference through the type of evidence the group brings to Court—evi-
dence that the Supreme Court frequently cites. Ostberg and Wetstein have found
that, controlling for other factors such as judicial ideology and case characteristics,
LEAF appears to have exerted some influence on Supreme Court decisions 1n the
equality area from 1984 to 2003 (2007, 133, 136). These authors found similar
results for the Canadian Labour Congress in union cases decided by the Court
(2007, 169, 173). Ostberg and Wetstein suggest that interest groups may affect the
importance of other influences as well. They argue that ‘attitudinal responses by
the justices are partially a byproduct of the types of claims advanced by some
interest groups’ (2007, 219-20). The Charter era has brought new areas of law
before the Court, as well as increased litigation by interest groups that ‘push the
rights envelope' before the Court. In this scenario, Ostberg and Wetstemn argue
justices will be more likely to fall back on their own attitudinal predisposinons
5

when deciding cases, and they believe that the increased rights-based litigation has

increased the attitudinal disagreement amongst the justices (2007, 33).

Parliament and the Executive
The government of the day may influence judicial decisions 1n a vanety of ways.

Governments are responsible for appointing judges at all levels of court—provin




138 Part Il Actors in the Process

cial governments appoint s. 92 judges, and the federal government appoints 5. %
and s. 101 judges. This appointment power provides the means for governmens
to shape the courts’ approaches and decisions over the long term. By placiné
judges on the federal bench with viewpoints similar to that of the governmentof
the day (or at least to the Prime Minister and his cabinet), that government could
influence policy for years to come (given the judicial retirement age of 75). As dir
cussed in Chapter 5, governments, historically, have not taken advantage of thei
appointment power to select only judges with ideologies similar to their own
Even at the Supreme Court, other factors—such as region—have generally been
of more importance in Canada. However, in the current era of h.igh—pmﬁl‘cjudj-
cial decisions, this could change—and the government’s power of appointment
creates the potential for significant influence.

Although judicial independence is explicitly intended to limit government infir-
ence on judicial decisions, Chapter 6 discusses another possible means by which
governments might influence those decisions: through their role as ‘administratorsof
courss’ and, in particular, their control over judicial salaries and administrative sup-
port. Appellate judges interviewed by Greene et al. expressed concem about this
power, and ‘more than one judge reported an impression that provincial govem-
ments had cut back on administrative support services to the appellate courts becase
they were unhappy about the direction of appellate court decisions’ (1998, 184-5)
(___:)‘l]-:_‘ example noted by the judges was the reduction of secretarial suppott. And
Chapter 6 examines the sometimes contentious discussions between judges and gov-
ernments about salaries. Certainly, judges have seen the connections between thei
decisions and the use of government power. Whether these connections are deliber-
ate % not, the perception that they are might influence the decisions of the judges

Government positions might also be considered by judges concerned about the

enforcemen

of their decisions. The courts rely on the other branches of govem-
: ement their rulings. Chapter 11 discusses the relationship between
Sl “‘_‘mc‘ legislatures, and the aftermath of decisions. It is possible that justices &y
to anticipate the reaction of the government to their decisions and tailor their

ns to ac e o antae 2 . . . -
o achieve the greatest probability that it will be enforced.

ment to in
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with jury instructions the next day and would not take steps to delay the verdict,
Lalonde rcplicd that ‘the situation was one of grave concern’ (Russell 1987, 79).
This, and other 1976 contacts between cabinet ministers and members of the judi-
clary resulted in Prime Minister Trudeau drafting guidelines prohibiting Cabinet
ministers from contacting the judiciary. Two years later, Trudeau accepted the
resignation of the Minister of Labour, John Munro, after it was discovered that
Munro had contacted a judge to argue on behalf of a constituent the judge was
due to sentence the next day (Russell 1987, 80).

However, this type of direct attempt to influence the judiciary is rare.
Governments more commonly try to influence judicial decisions through ltiga-
tion. Governments at both federal and provincial levels are in court frequently, and
this frequency is thought to build up an expertise, and—at the lower court level, at
least—a working-group relationship, which may increase their success rate (see the
discussion in Chapter 8 of governments as litigators). The federal government, for
example, has an enviable success rate before the Supreme Court (McCormick
1994), and this success rate appears to hold true at the leave-to-appeal stage as well
(Flemming 2004). In Charter cases, the federal government has a high success rate
in defending its legislation and actions from challenge at the Supreme Court (Kelly

2005; Hennigar 2007), and at lower courts as well (Hennigar 2007).

Conclusions

Of course, to really understand judicial decision making and the mnfl
we need to ask the justices. We would want to interview all the justices siting on
a panel and probe the factors that went into their decision (Epstein and Walker
2007). One difficulty with this c1}'me_-1ch, of course, is that justices are not particu-
larly accessible and would likely refuse a request to detail the reasons behind their
decisions. However, a second difficulty is that, as social scientists, we w ould prob-
ably not believe what they told us anyway. Individuals may not be very self-aware
or they may want to paint themselves in the most positive light. Thus, the influ-
ences they reported would have to be view ed with caution.

A traditional view of judicial decision making, which would emphasize the
importance of legal factors, would suggest that justices merely interpret the law as
they attempt to ‘get it right’. For several decades, however, the dominant models
of judicial decision making have emphasized that courts, like legislatures, are part
of the political system and that justices do care about policy. Today, it is recog-
nized that justices do not make their decisions n a vacuum, and scholars have sug-
gested many factors that may influence judicial decisions; those include not only
legal factors and policy preferences, but also other factors such as nterest groups,
the legal community, and the gender of the judge.

Gibson suggests that ‘judges’ decisions are a function of what they prefer to do,

tempered by what they think they ought to do, but constrained by what they
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perceive is feasible to do' (1983, 9). Like many judicial scholars, Gibson's theoryi
= i s b i o
premised on the idea that judges pursue policy goals. Pursuing these goals is wht

they ‘prefer to do’ (Segal and Spaeth 2002). The facts of the case, however, actx
a constraint ‘

setting the boundaries (Segal 1984). Role orientation, conceptuil-
ized in terms of activism and restraint, describes what the judge feels he or she
‘ought to do’. The actions and expectations of colleagues, the rﬁles and norms of
the institution and the external environment, all put restraints on judicial decision
making. They help to determine what is ‘feasible to do’. |

This suggests a complicated picture of decision making, one where many fic-
tors can play a role. In the courts, as in other areas of society, ‘individuals make
decisions, but they do so within the context of group, i:‘lst.in,;tional and environ-
Im‘m;?l constraints’ (Gibson 1983, 32). As the Canadian courts have become more
?romumm p’l-;l}'er,\'. in the political system, the way in which they make decisions
has attracted increased interest. However, much more work needs to be done and
better measures need to be derived before we can reach a more complete under-
standing of the decision-making process.

Chapter 5

Judicial Selection

In Canada, judicial appointments, at both the provincial and federal levels, are
executive appointments. As noted in Chapter 2, the provincial governments are
responsible for staffing the ‘purely provincial’ s. 92 courts, whereas the federal
government 1s responsible for staffing all federal courts and each province’s 5.96
superior trial and appellate courts. As courts, and particularly the Canadian
Supreme Court, come to be perceived more as ‘policy-makers’, m addition to
‘adjudicators’, more and more interest (and controversy) surrounds these court
appointments. Virtually every major newspaper in the country has commented on
the growing political influence of Canadian judges and has criticized the secreave
in-house method of appointing them.

When the election of the new Conservatve federal government in 2006 coin-
cided with a vacancy on the Supreme Court, changes were sure to occur. The new
Prime Minister, Stephen Harper, had been very vocal in his criticism of the
Supreme Court’s power and the selection process. So, in March 2006, we saw for
the first time in Canadian history, a Supreme Court nominee required to submit to
a public hearing, where he faced questions from representatives of the four political
parties in the House of Commons—a televised confirmation hearing of sorts.

This change generated a widespread outcry against the move towards an
American system of judicial selection. Canadians have watched the US Senate bat-
tle over nominees in recent decades, and many remember how the 1991 Clarence
Thomas nomination had played out, with almost soap-opera-like drama, on their
television sets.! Indeed, in the fall of 2005, only a few months before the Canadian
hearing, the United States had filled two vacancies on 1ts Supreme Court, and the
controversy surrounding the Roberts and Alito confirmation battles (with Jusuce
Alito confirmed by only a 58 to 42 vote) was still fresh in people’s minds. Many
feared the kind of overt ‘politicization’ of the judiciary they felt accompanied the
US method of appointment. Judges (including the Chief Justice of the Canadian
Supreme Court) expressed concern that good candidates would be scared away by
the prospect of being exposed to this kind of political process. (For more on the
controversy see the section in this chapter on Supreme Court appointments.)

However, the event itself was very tame—particularly compared to its Amerncan
counterpart. In the United States, the Roberts hearings, for example, lasted for
nearly a week before the Senate Judiciary Commuttee. On the Monday, the nomi-

nee gave an opening statement, and the Committee senators also gave opening




Chapter 7

Interest Group Litigants

In 1983, 18-year-old Nigel Gayme was arrested for sexually assaulting a 15-yer-
old girl in the basement of his school. At his preliminary inq’uiry, Gayme sugglcssed
a defence of consent and honest but mistaken belief in consent. The ;lccused:'ouah[
to cross-examine the complainant about her prior sexual conduct. Gayme argi:ed
that the complainant had frequently come to his school to participate in sexual act
with students and had freely given out sexual favours. However, two sections o
the Criminal Code, s. 276 and s. 277, limited the admissibility of evidence abouts
complainant’s past sexual conduct. Gayme's lawyer asked the provincial coun
judge to declare ss. 276 and 277 unconstitutional and allow the cross-examinat
to proceed. The judge refused the defence’s motion (arguing he lacked jurisdiction
to make such a declaration), and Gayme was committed for trial.
In 1984, Steven Seaboyer was arrested and charged with sexually assaulang2
\&jem;m he had been drinking with at a Toronto bar. At the preliminary inquiry for
his case, Seaboyer sought to cross-examine the complainant about her previots sex-
ual L'(Jl}iju-’..'[. Seaboyer and his lawyer argued that the complainant’s bruises and other
aspects of her physical condition could have been caused by ‘other acts of sexual
m{r;frcuujrsc' (R. v. Seaboyer 1991). However, Seaboyer came up against those same
t\!‘.-D sections of the Criminal Code, s. 276 and 277, which limited the use of evidence
of a complainant’s past sexual conduct. Accordingly, the judge at the inquiry refused

to ;110\*.‘ the cross-examination and Seaboyer was committed for trial.
§ Seaboyer and Gayme next turned to the Supreme Court of Ontario to request
g 5. 276 and 277 of the Criminal Code did violate the fair-trial guari-
. arter of Rights and Freedoms. The Attorney General of Ontano
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Women's Legal Education and Action Fund (LEAF).? Did the three governments
and two public-interest groups participate because they felt strongly about
Seaboyer and Gayme’s guilt or innocence on the sexual assault charges? On the
contrary, the briefs they submitted to the Court suggest that they had little interest
in Seaboyer and Gayme as individuals. Rather these participants were deeply con-
cemed about the Court’s decision regarding s. 276 and s. 277 of the Criminal
Code—Canada’s ‘rape-shield’ provisions. The groups participated in the case in
an effort to influence the Court’s decision in an area of interest to them.

Subsections 276 and 277 were designed to prevent the cross-examination or
the introduction of evidence of a complainant’s sexual history during a sexual-
assaule trial. Specifically, s. 276 placed restrictions on the use of evidence of a
complainant’s previous sexual activity and s. 277 prevented a complainant’s sexual
reputation from being used to challenge her credibility. The provisions had been
introduced in response to modern-day criticisms of the assumptions behind the
mditional common law approach that allowed the admission of such evidence:
the belief that 2 woman who had engaged in sexual activity in the past was more
likely to consent to sexual activity and was less likely to speak the truth under oath
(Seaboyer and the Queen 1987).

Seaboyer and Gayme, supported by the brief of the CCLA for s. 276, argued
that the provisions were unconstitutional violations of the Charter’s protection of
fundamental justice and the right to a fair trial as guaranteed in ss. 7 and 11(d) of
the Charter.* Why would a public-interest group like the CCLA participate n a
case in support of two men accused of sexual assault? The CCLA sees itself as a
‘watchdog’ guarding against threats to fundamental freedoms, and the group has
drawn considerable attention to the rights of the criminally accused. In this case
the CCLA argued that s. 276 ‘arbitrarily and unconditionally excludes evidence
which might be relevant to the issue of the guilt or innocence of the accused’
(ccLA 1991, 7).

LEAF, by contrast, is an interest group more narrowly focused on the rights of
women, and R. v. Seaboyer touched on one of LEAF's major concerns: violence
against women. As with all of their cases, the group felt the need to participate in
order to support the interests of women——something it believes it 15 mn a better
position to do than government participants. In Seaboyer, LEAF intervened to
drgue that the rape-shield provisions were necessary to prevent the introduction of
evidence that was irrelevant as well as prejudicial to the vicum. Their brief sug-
gested that the introduction of such evidence made the complainant rather than
the accused appear to be on trial and led to embarrassment that would discourage
the reporting of sexual assaults. The group also suggested that ‘empirical evidence
Uupports the conclusion that the admission of sexual history in sexual assault trials
independently reduces the possibility of conviction and lowers sentences’ (LEAF
1991, 11). LEAF and the government participants took the position that a
Woman's past engagement in sexual activity does not mean she has consented to

the activity ‘
e actwity under mvestigation.
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The Supreme Court thus faced a difficult question that pitted the rights of the
accused against the protection of the complainant in one of the most charged arexs
of criminal law. sexual assault. What did they decide? All four governments and
public-interest group had lined up on one side against the two criminal defendants
and another public-interest group. Studies have demonstrated the high rate of suc-
cess of governments before the Supreme Court (see, for example, McCormick
1993; Haynie et al. 2001);* so one might expect their interests to be on the win-
ning side here as well. However, while the Supreme Court did rule thats. 277 did
not infringe the Charter (holding there was no connection between a com-
plainant’s reputation and her credibility as a witness), it struck down s. 276 asan

11T

\constitutional infringement on the Charter. The Court argued that in exclud-

evidence of sexual activity s. 276 had gone too far by preventing the use of
evidence that might be ‘essential to the presentation of legitimate defences....In
exchange for the elimination of the possibility that the judge and jury might draw
illegitimate inferences from the evidence, it exacts as a price the real risk that an
innocent person may be convicted’ (R. v. Seaboyer 1991). In the majority’s view

was not the evidence that was the problem but rather the misuse of that evidence.

Thus s. 276 had excluded evidence that was necessary to a fair trial as guaranteed
under ss. 7 and 11(d) of the Charter.
Was R. v. Seaboyer unusual for having interest-group participants before the

‘e the passage of the Charter in 1982, interest groups have

tion to pursue their interests. Although LEAF and the

CCLA are the two most frequent group participants before the Court, groups of

es and sizes have appeared. Interest-group participation has not been limited 10
roups, small or large groups or groups interested n a par-
ar kind of issue. Both corporations and unions litigate, as do environmentl

cvil I

b

groups, and social conservatives. Box 7.1 presents d briet
iption of a sample of organized interests that have participated in trials before

the Canadian courts.

Box7.1 A Sample of Organized Interests That Have Appeared
before the Courts

LR

Women's Legal and Action Fund (LEAF)*—Formed in 1985 after the passage
of the Charter specifically to protect and further women's equality rights
LEAF litigates in the areas of equality and discrimination, family law, sextd
assault, and abortion.

Canadian Civil Liberties Association (CCLA)—Formed in 1964 10 preo:
tect fundamental freedoms, the ccLa litigates in a wide range of issue areas,
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including the rights of criminal defendants, minority rights, and freedom of

expression.

Equality for Gays and Lesbians Everywhere (EGALE)’—Formed in 1986 to
pursue equality rights for lesbians and gays, EGALE has been involved in
nearly all of the major sexual orientation cases before the courts.

REAL Women—Founded in 1983, REAL is a socially conservative group with
an emphasis on the family. The group has participated in court primarily in
cases involving abortion and fetal rights and the rights of same-sex couples
(they oppose LEAF in these cases).

Evangelical Fellowship of Canada—Formed in 1964, this group is a national
association of evangelical Christians. It has appeared in court cases involving
religious freedom, genetic and reproductive technology, family law, and the
rights of abertion protesters.

Congress of Aboriginal Peoples—Founded in 1971 as the Native Council of
Canada, CAP represents the interests of Metis and non-status Indians. it has
participated in court cases involving a variety of Aboriginal issues.

Canadian Bankers Association—Established in 1891, the CBA is the represen-
tative body for banks doing business in Canada. The group has been
involved in cases dealing with such issues as interest rates, contracts, income
tax, banking operations, and the power of banks.

Canadian Labour Congress (CLC)—Founded in 1956, the CLC is a national
organization of labour unions; the majority of Canadian unions are affiliated
with it. The cLC has undertaken litigation in such areas as labour law, collec-
live agreements, freedom of association, and freedom of expression.

Canadian Medical Association (CMA)—Formed in 1867, the CMA is the
national organization of physicians and medical students. The group partici-
pates in court cases dealing with health-care issues.

Capadian Cancer Society—Formed in 1938, the Cancer Society is dedicated
to fighting the disease and improving the quality of life of the victims of can-
cer. The group’s most high-profile litigation involves the tobacco industry.
For example, it has participated in cases dealing with the retail display and
commercial advertising of tobacco products.

215
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In R. v. Seaboyer both LEAF and the CCLA had participated before a lower court (the
Ontario Court of Appeal). It should be noted, however, that most of our informa-
tion on interest-group participation comes from their appearances before the
Supreme Court. Indeed, interest-group participation before lower courts is still much
less common in Canada—making Seaboyer more of the exception than the rule.
This chapter explores what we know of interest-group participation before the
Canadian courts, with frequent comparisons to the United States, where interes-
group litigation has been used and studied more extensively. The chapter begins by
asking why groups would tum to the courts and then examines the various methi)d's
they have used in their efforts to influence judges. These methods include both
indirect strategies for influencing the courts—such as writing articles for lw
reviews—and the more common direct strategies: sponsorship of cases and interven-
tion in cases. The bulk of the chapter concerns interest groups as interveners before
the Canadian Supreme Court. We focus on this form of participation and on this
Court, because up to this point, Canadian interest groups have undertaken mterven-
tion more than any other form of litigation, and their intervention has been concen-
trated more in the Supreme Court of Canada. The chapter concludes with an
examination of the success and influence of groups before the courts. There has
been widespread criticism of this use of the courts by interest groups in Canada (see
for example Brodie 2002 and Morton and Knopff 2000). Have groups achieved

what they hoped to before the courts, or has their effect been exaggerated?

Why Groups Turn to the Courts

Since all interest groups seek to achieve the collective goals of their group, the
most straightforward answer is that the ‘primary purpose of litigation is to seek a
policy change or to stop a change from taking place’ (Berry 1989, 155). But why
turn to the courts instead of the executive or legislature? The choice of litigation
suggests that the courts are considered to be policy-making bodies. Indeed, a5 we
1?“‘—' emphasized throughout this book, the courts are political institutions that are
frequently asked to decide on matters of such national concern as private health
care, abortion, same-sex marriage, and the treaty rights of aboriginals. This has
been particularly true for the Canadian Supreme Court since the adoption of the
Charter of Rights and Freedoms. As Roy Flemming reflects in his study of the
Supreme Court’s case selection, ‘which cases are heard mould the development of
the law, but equally important, . . . the choice of cases and the Court's ﬁ‘mPh*”'.is
on particular areas of the law can lead to major public policy changes’ (Flemming
;' 104, 2). American interest groups recognized the power of the courts and began
litigating extensively decades earlier, and Canadian groups have been quick to 1¢¢
ognize the increased power of the courts in the Charter era and have increased

their rate of / R v . ket
f litigation in response. But even if we acknowledge the }-’“hc‘f“m“kmg

[
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pntcnriﬂi of the courts, why would groups choose this avenue over the more
direct (and less-time consuming) access they can have to legislators?

Early on, the American literature suggested a ‘political disadvantage theory’ for
interest-group litigation (see, in particular, Cortner 1968). According to this the-
ory, interest groups litigate because they are unable to penetrate other branches of
government. Thus groups look to litigation when ‘all else fails’ and they are
unable to achieve their policy objectives through the more traditional routes such
s the legislature (Epstein 1985).

The politica] disadvantage theory gained a wide following during the civil-
rights era and beyond because it did appear to explain much of the early American
interest-group litigation. The National Association for the Advancement of
Colored People (NAACP) was often the model for this theory. Determined to end
segregation and achieve equality for African Americans in the United States, this
group was unable to achieve significant gains through the state legislatures or even
Congress. Faced with unreceptive audiences in the traditional forums of policy
miking, the NAACP formed a Legal Defense Fund, the NAACP LDF, to pursue its
interests through the courts. Kent Roach believes thata similar situation may have
driven Canadian interest groups to the courts at various times. He argues that
before the 1980s ‘linguistic, religious and racial minorities, women and First
Nations all made selective use of litigation . . . when they were faced with preju-
dice and exclusion in the legislative process” (Roach 1993, 165).

For several years, the political disadvantage theory was the dominant theory in
the literature, However, scholars began increasingly to queston the accuracy of
this theory. In more recent years some authors have suggested it is only a partial
explanation and applies only to the experience of groups such as the NAACP LDF,’
and to the era in which it was litigating (Olson 1990). In 1985, Kim Lane
Scheppele and Jack Walker, Jr attempted to test the political disadvantage theory
by using their survey of 892 American interest groups. The authors examined
whether groups that were considered political ‘outsiders’ used the courts more
than political ‘insiders’. They concluded that although they could not declare the
political disadvantage theory wrong, ‘it captures only a fraction of the interest
group litigation activity’ (Scheppele and Walker 1991, 182). Instead, they found
that the groups in their survey that were ‘most likely to use the courts [were] the
W‘“lthy and established groups that seek court favor for conservative purposes’
CSCI“‘PPFIC and Walker 1991, 182). These were groups the authors considered
E‘Uhriq[ ‘insiders’ because of their success in using the legislative branch to achieve
their goals, Lee Epstein also found that the political disadvantage theory provided
4 poor description of the litigation motivation of conservative groups using the
Courts in the 19805 (Epstein 1985).

In Canada, after the passage of the Charter of Rights and Freedoms in 1982,
many groups that had traditionally been considered politically disadvantaged did

i to the ¢ Ly .
o the courts in the hopes of achieving gains they had not won through the
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legislature. Several authors have written about the Charter era as one where disad-
vantaged groups have another point of access from which to pursue their goak
(Sigurdson 1993; Hein 2000). However, groups that are more often considered
politically advantaged (for example, business interests) also litigate frequently
(Hein 2000), and there has been increasing notice of the need for resources in
order to litigate (Roach 1993). Thus, in Canada many commentators have also
suggested that the political disadvantage theory does not provide a completely
accurate description of interest-group litigation. (See, for example, Brodie 2002,
which provides a lengthy argument against the political disadvantage theory.)
Why else then do groups litigate? Several different answers have been sug-
gested, each likely describing some group’s experience. Groups that have md-
tionally been considered advantaged may litigate in response to successul
litigation by those they consider opponents of their causes (Epstein and Kobylk
1992). Particularly if litigation brings constitutional wins for opponent groups,
advantaged groups may find their legislative gains erased. Some suggest this helps
explain the increase in litigation in the United States by corporations, trade associ-
ations, and other like groups in the 1970s (Epstein and Kobylka 1992). Litigating
interest groups may even be created by other groups to pursue litigation in
response to success by litigating interest groups whose views are contrary o the
original groups’ interests. In the United States, for example, Pat Roberson’s
Christian Coalition formed the American Center for Law and Justice to counter-
act the activities of the American Civil Liberties Union (ACLU) before the courss,
and the Pacific Legal Foundation was formed in response to the litigation of lib-
eral environmental organizations (Baum 2001; Lowery and Brasher 2004).
Similarly, a substantial pro-life counter-movement was promoted in the courts &
well as in the state and national legislatures in the aftermath of Roe v. Wade.
Groups that have been able to achieve some gains in the legislature may ako
litigate in order to protect those gains, since court victories are not as likely as leg-
islation to change with the next election (Scheppele and Walker 1991). In fact,
the lengthy terms served by judges and their attention to precedent suggest that
most court decisions will have a long-lasting impact on a policy issue. Groups 3y
want to participate in cases in the issue areas of interest to them to influence the

direction of those long-lasting decisions. The groups may also be drawn into hiti-
gation to defend previous wins

either in the legislature or the courts—o0r 10 pro-

tect a policy that is favourable to their cause and that is being challenged. LEAF,
for example, was drawn into the Conway v. Canada case (also known as Wieatherdl
v. Canada 1993) when a male inmate challenged the constitutionality of 2 policy
allowing female guards in male prisons but not male guards in female prisons.
LEAF participated to protect the employment opportunities of the female guards
(given that the number of male prisoners is several times that of female prisoner

while arguing that allowing male guards in female prisons would sexacerbate soctal

disadvantage’ (LE/ { \ fer
disadvantage’ (LEAF 1993, 10) since women are more threatened by the powe
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imbalance and fear of sexual violence. Thus, the group went to court to protect a
policy that favoured its interests.'”

Whether they litigate primarily for offensive or defensive reasons, the underly-
ing motivation of an interest group’s decision to litigate is the belief that the court
s considering an issue important to its members. It may be that they participate
pamarily to receive publicity for their group and its position on the issue or to
dcmnns;ratc to their members their activity in the area (Epstein and Rowland
1991), However, for most groups, influencing policy that is important to their
members is probably at the forefront of their goals. Lee Epstein argues that groups
go to court ‘because they view the courts as just another political battlefield,

which they must enter to fight for their goals’ (Epstein 1985, 148).

Indirect Strategies for Influencing the Courts

Interest groups’ efforts to ‘fight for their goals’ and influence policy take a differ-
ent form before the courts than before legislatures. Direct lobbying of individual
judges is not possible because personal contact between judges and the participants
in the cases before them is highly improper. This means that the more common
lobbying routes of persuading decision makers through close and regular contact
ud by ‘wining and dining’, granting favours, and making campaign contributions
are impossible in Canada’s courts (although campaign contributions to judges are
possible in the United States since several states have elected courts). Interest
groups are instead confined primarily to submitting legal briefs to the courts and
making oral arguments before them.

However, there are a few indirect strategies that interest groups can use. The
Camadian women's interest group, LEAF, was formed in response to a study com-
missioned by the Canadian Advisory Council on the Status of Women. This
study, Women and Legal Action: Precedents, Resources and Strategies for the Future, rec-
ommended the formation of a legal action fund to lingate systematically on behalf
of equality, but it also argued the group should make efforts to inform the media
and ‘educate’ lawyers and the judiciary (Atcheson, Eberts and Symes 1984, 171).
This suggests one form of indirect strategy for an interest group: attempting to
nfluence judges by shaping their perspective on the law. One way interest groups
do this is by writing articles for law reviews in which they evaluate the work of
the courts and present arguments for the ‘correct’ legal interpretation for their
Kiue areas. Judges are part of the legal community, and law reviews—particularly
their evaluations of judicial decisions—are thought to be noticed by the judges
(Baum 2006, 100). There is also evidence that judges use law reviews ‘to provide
themselves with the legal reasoning to move in a new direction and to bolster
teit position on a case’ (Schlozman and Tierney 1986, 363). This may have been
Pmi“‘idr]y atractive to Canadian judges facing cases under the new Charter of

Righte - 5 . o i
ghts and Freedoms in the 1980s. Greene et al. (1998, 150) note a dramatic
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increase in Supreme Court citations to academic articles and legal periodicals
between the late 1960s and the 1990s. The leaders of the Supreme Court in the
early Charter years may have been predisposed to view legal articles favourably,
Bora Laskin, who was Chief Justice in the early years of the Charter (until 1984'},
had been a law professor before becoming a judge, and this type of legal back
ground became increasingly common during and after his tenure.” Of course,
even justices who were not previously law professors may have viewed legal art-
cles favourably in those early Charter years. For example, Brian Dickson, Chief
Justice from 1984 to 1990, ‘admired legal academics and was always interested in
any assistance that their writings could provide’ (Sharpe and Roach 2003, 203)

‘Law review lobbying’, where legal experts affiliated with (or sympathetic to)

e

partacu

ar groups publish articles in law reviews arguing in favour of particulx
legal interpretations, has been practised by groups in the United States for decadss
{Schlozman and Tiemney 1986, 363). As suggested above, interest groups use this

strategy to build credibility and support for their positions. One American group

s been credited with using law reviews successfully to help achieve its goals

is the NAACP. Beginning primarily in the 1940s, that group made an effort to get

numbers of favourable law-review articles published in the time leading up
o its liigation in an area. The group hoped that j udges would see an increase in
support for its position and be persuaded to change existing unfavourable prece-
dents (O’Connor 1980; Vose 1972). The Women'’s Rights Project (WRP) has ako

1 - ~ ry e o 3 ¢ - B g i o i 1
nade extensive use of legal writing to advance its positions on legal issues. When
the fu

sture US Supreme Court Justice Ruth Bader Ginsburg was a co-directorof

the WRP she f

juently wrote legal articles about sex discrimination, in addition

to making presentations to law students, professors, and lawyers (Cowan 1976)

n the hope was to influence the viewpoint of judges who would later hexr

these

kinds of cases in their courts.

In Canada, LEAF in particular has attempted to ‘influence the influencers
through legal writing, including law reviews, other articles, and books. The
importance of this strategy to this group was emphasized from the start (Razack
1991), and

annual reports outline the legal writing undertaken by its members

that year. The amount of material published by women associated with LEAF 5

ve and covers a wide range of issues with an emphasis on equality. Ther

ts have not gone unnoticed. In the ,\c'-,)fu‘-)'f,'r case discussed above, the dissent

e work of a legal academic (Elizabeth Sheehy) who has consulted for LEA
and through the years, the Supreme Court has in its majority opinior

ited other academics associated with LEAF (tor “'\"”“P}"' \hk‘ngh ]]n (ywen

<y, and Marilou McPhedran). LEAF is not alone in its use of this strat-

Teq P - s pore
ver, tor law professors and lawvers affiliated with various other interest

groups appe have re x . . R b
groups appear to have recogmzed the potential for legal writing 1n furthering ther

. ee tor example, work by Alan Borovoy of the Canadian C ivil Libertet
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Interest groups may also try to influence judges by participating in judicial edu-
cation seminars (se¢ Chapter 6). In Canada, an independent and non-profit organ-
ization, the National Judicial Institute (NJ1) was formed in 1988 to provide judicial
cducation. The NJI offers courses in the craft of judging, education in substantive
Law. and social-context education. Particularly in the social-context area, the NJI
consults with legal academics who teach and do research in the area of interest (for
eample gender) and with groups that are part of the relevant community
(Swinton 1996). Several people have both participated in interest groups and
served as speakers at the National Judicial Institute." This suggests another avenue
by which interest groups can present their perspective to judges.

In the United States, interest groups have also devoted significant attention to
1 additional indirect strategy for influencing the federal courts. Particularly at the
Supreme Court, groups have become increasingly active in the judicial selection
process. Federal judges in the United States are nominated by the President and
confirmed by the Senate. Although the emphasis tends to be on the confirmation
stage, groups that are important to the President are thought to be active in the
fist step of the process, lobbying the executive for the ‘correct’ selection. Some
argue that socially conservative groups were particularly active in the Supreme
Court nominations of 2005 and 2006 (Baum 2007, 31). For the position of Chief
Justice, the groups started early criticizing one potential candidate, Attorney
General Alberto Gonzales, for his moderate views. In the end, President Bush
nominated John Roberts—a candidate the administration had worked hard to sell
to conservative groups over the previous year (Baum 2007; Kirkpatrick 2005).

Interest-group involvement at the confirmation stage has increased significantly
since the 1960s with many groups dedicating significant time and money to influ-
encing the ultimate vote on a candidate. Groups lobby senators by giving them
iformation about the preferences of their constituency or the possible policy con-
sequences of having the nominee on the bench. They run advertsements for or
aganst the nominee and organize grassroots campaigns that send out special mail-
ings and leaflets and organizing letters (Caldeira, Hojnacki, and Wright 2000).
Several groups also testify at the confirmation hearings held by the Senate Judiciary
Committee. Interest-group activity can make a significant difference 1n the out
tome of a nominee (Caldeira and Wright 1998). For example, group acavity is
thought to have helped prevent the confirmation of Robert Bork in 1987 and to
have mobilized significant opposition to Clarence Thomas and Samuel Alito (48
out of 100 Senators voted against Thomas and 42 against Alito) (Baum 2007)

In Canada, interest groups have not participated in the judicial selection
pmctr:sx in the same way. The process itself is significantly different, and there have
not

Dee: e v for
en the access points to encourage groups to build the necessary resources fol

such a camnad o : .
1 Gampaign. However, with changes to the selection process expected in the
T\l(ll!’t‘ (im_‘l

uding perhaps a more American-style confirmation process—see

Chapter 5 .
Prer 3), this may become another avenue that Canadian groups follow 1n
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order to influence the courts. F.L. Morton and Rainer Knopft (2000) suggest that
some groups may already be doing this. Morton and Knopft point to a memg
written by EGALE to its supporters in 1997 listing potential candidates" for s
Supreme Court vacancy and asking supporters for any information they had about
them. The memo emphasized how ‘vitally important’ it was for GLB (gay-lesbian-
bisexual) communities ‘that LaForest be replaced by someone more committed to
equality issues’ (Morton and Knopff 2000, 107). This implies, at least, that EGALE
intended to attempt to influence the selection process—efforts that will no doubt

increase with future vacancies.

Direct Strategies for Influencing the Courts—
Sponsorship of Cases

Of course, the most common way that interest groups try to influence the cours
is through litigation in actual cases. Litigation by interest groups differs from tha
by individuals in that groups are rarely the parties in a case. The ability to bringa
case before the courts is governed by the rules of standing, which although liber-
alized by the Canadian Supreme Court in recent decades, still present significant
hurdles to group activity. As noted in Chapter 3, the current rules were estab-
lished in three cases (Thorson, McNeil, and Borowski) in the late 1970s and early
1980s. These rules enable a public-interest group to bring a case if three critera
are met: a serious issue is at stake, the group attempting to bring the case has a
genuine interest in the issue and, finally, there is no other ‘reasonable and effec-
tive’ method for bringing the issue before the courts. In 1981, the liberalized rules
allowed Joseph Borowski (who was neither a doctor nor a pregnant woman)
proceed with his challenge to Canada’s abortion law as a violation of the ‘right to
life’ (since it allowed some abortions to proceed). However, the Court still prefers

parties that are more directly affected by an issue, and interest groups have had

some difficulty meeting the third requirement, that is, that there be no other r¢
sonable and effective method of bringing the issue before the courts (see for
example Canadian Council of Churches v. Canada 1992 and R. v. Morgentaler).”

Therefore, instead oi':sc'nng as a party in a case, groups gL‘E‘Jc‘I‘Jl-IY pursue liige-
tion by cither sponsoring cases or intervening in existing cases. An interest grop
sponsors a case by providing the financial backing and legal mprcgcmutioﬂ foos
party bringing a case; a group intervenes when it obtains the court’s permission t0
submit a brief in a case where it is not a direct party, and thereby presents e
group’s arguments on the legal issues before the court.

The Canadian w 1’ rOuD r 1 rest-group
E inadian women’s group LEAF, one of the most frequent interest-group

1t12atc “fore . v i
! 24 . s before the courts, was created to pursue litigation through case sponsar
SHID. » P ¢ ¥ . snsure
I i group wanted to ‘assist women with Important test cases and to ensurt
that equ: 7 ; | i : - expe

;ugh[‘y rlg:ht_% h!jg.—_zlln:l 15 undertaken in a |‘JLUH]L"L|. :‘L‘\'pé_)lls.llﬂt‘ and L).].‘f-ﬂ

manner’ (Fudge 1 4 . . ‘
: udge 1987, 487). Case sponsorship allows groups more control over the
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arguments presented to the court and, ideally, over the order in which issues are
hrought before the court—ensuring that the court sees only the issues it is ready to
decide in a favourable way. The American NAACP LDF has been the model for
many groups in its pursuit of sponsorship. Particularly in its education litigation, this
group chose cases carefully to allow for a step-by-step dismantling of the ‘separate
but equal’ doctrine. Cases with desirable characteristics were chosen in order to
build up favourable precedents and force the US Supreme Court to confront the
group’s ultimate goal—the overruling of the separate-but-equal precedent and the
end of segregation. Inspired by the success of the NAACP LDF, American women’s
groups tried to emulate the group’s strategy. LEAF, arriving on the scene much later
than the American groups, deliberately patterned its strategy after that of the
NAACP LDE and what was probably the most successful American women’s group
of the time, the Women's Rights Project (Atcheson, Eberts and Symes 1984).
Although the advantages of sponsorship have made it a preferred litigation strat-
¢gy for many groups, few groups actually undertake it, and women’s groups in both
the United States and Canada have had difficulty doing so. Sponsorship is a long-
term strategy, and the planning and litigation required by this strategy requires
extensive resources and time. The successful campaign launched by the NAACP
IDF, 5 described above, took fifteen years and over $500,000 before the group
achieved its ulimate goal in 1954 with Brown v. Board of Education (Lowery and
Brasher 2004, 237; Schlozman and Tierney 198

sponsorship is usually to build a favourable precedent in an 1ssue area, the success of

6). In addition, since the goal of

this strategy is affected by the ability of the group to control the litigation field. The
NAACP LDF was able to bring before the courts favourable-fact cases that gradually
chipped away at the separate-but-equal doctrine. With offices in many of the places
that had 2 high African-American population, the group was able to hear of poten-
tal lawsuits, offer its assistance, and control the timing of cases. Individual African
Americans in the early period were also less likely to have the financial means to
bring cases on their own. This meant that, although the process was impossible to
fully control, the NAACP LDF had a relatively high success rate n controlling which
ases went before the courts in its issue areas of interest (Wasby 1988).

Other groups, however, have not enjoyed that same success. These groups
oten find themselves surprised by cases brought by litigants n their issue area,
ases that either have less than favourable facts—making a favourable court deci-
90n less sure—or have been brought too early, before the courts are ready to take
astep i that direction. For example, women’s groups interested in liberalizing a
‘ountry’s abortion law would probably prefer the party in the case they sponsor to
be pregnant as a result of rape or incest, rather than to be surprised by a case
brought bya pregnant woman who is litigating because she does not want to have
:]m‘?thtlr child for economic reasons.'®

The difficulty of having other litigants in the field and the extraordinary

Tes0urces ne - S
¢es needed to sponsor cases has meant that this strategy has not been
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extensively used by Canadian interest groups. EGALE, for example, found it yery
difficult to control the litigation area in its pursuit of equality rights for gays and s
bians. EGALE was often surprised by cases brought by individual litigants (see the
discussion in Miriam Smith 2005, 340). And the National Citizens Coalition dis
covered how costly sponsorship could be in the 1991 case, Lavigne v. Ontario Pibl
Service Employees Union, when it sponsored Lavigne’s challenge to mandatory union
dues (Lavigne disapproved of how some of the union dues were used). Sponsoring
Lavigne, the NCC not only lost the case, but was also required to pay the costs of
the union it had challenged, and—more unusually—the costs of unions acting x
interveners in the case (for example, the Canadian Labour Congress). Even LEAF,
which was formed with sponsorship as a litigation objective, recognized very early
the difficulties of litigation and the need to be open to alternatives (Eberts 1986;
Atcheson, Eberts, and Symes 1984). Indeed, though the group has sponsored cases
in the lower courts,” it has sponsored only one (Schachter v. Canada 1992) of the

forty cases it has participated in before the Supreme Court of Canada.

Direct Strategies for Influencing the Courts—
Intervention in Cases

Most interest groups that litigate before the courts do so as interveners—a les
costly alternative to sponsoring a case.'® As mentioned above, intervention
requires an interest group to obtain the court’s permission to submit a briefinan
existing case. Thus, this form of interest-group litigation requires less direc
involvement by the groups but still allows groups to alert the justices to particular
legal interpretations in their issues of interest. Although interveners have long
been recognized in Canada'>—they are even mentioned in the Supreme Courts
1878 rules—interest groups made only infrequent use of intervention in the years
before the Charter (Brodie 2002). Though this is no longer the case (the history
and frequency of interventions are discussed below), the practice is still much
more recent here than in the United States. Much of what we know about such
Interest-group activity comes from studies of American groups. Amics curiae is the

term used in the United States for interested third parties that intervene in a ¢

Literally meaning ‘friend of the court’ amicus curiae were originally intended t0

aid judges with their decisions. Today amici in the US tend to be friends of one of
the parties. The vast majority of amici write briefs that state their support fo
cither the appellant or respondent right on the front page of the brief.

In Canada, interveners are also more likely to sLlP[:mn;. a party than to be neutrl
Some Canadian judges have expressed concern about this position taking by 1nter
veners in the briefs they submit to the court. For example, former Supreme ft
Justice John Major publicly lamented the tendency of interveners to support ofe
party or the other. Major argued that interveners should take a more ‘objective

approach’ ) I ‘ . : . .
pproach’, He suggested that ‘those interventions that . . . align their ‘]]'glIIHL”[ to

R
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support one party or the other with respect to the specific outcome of the appeal

e, on this basis, of no value. . . . The anticipation of the Court is that the inter-
cener remains neutral in the result, but introduces points different from the parties

and helpful to the Court’ (as quoted in Crane and Brown 2004, 276).

History of Interveners before the Courts

As mentioned above, third-party intervention has been common in the United
Sutes. Indeed today well over 90U per cent of cases before the American Supreme
Court have amicus curiae participation (Epstein et al. 2006). Other countries’
coutts have been slower to allow these interventions. Most Commonwealth
comtries have ‘a relatively undeveloped system of public interest intervention’
(Clark 2005, 72). In Britain it is only in the past six or seven years that third-party
inerventions have become common (Arshi and O’Cinneide 2004, 69-70). In
New Zealand this form of participation is just beginning (Clark 2005, 74) and in
Australia the policies regarding third-party intervention are still more restrictive
(Clark 2005, 74, 83).

The rules of intervention in Canada were left nearly unchanged in the 100 years
Welch

1985). According to those original rules, interested parties could intervene by leave

following their first enactment in 1878 (Rule 60 of the Supreme Court Rules) (

of the Court or a judge ‘upon such terms and conditions and with such rights and
privileges as the Court or Judge may determine’ (Welch 1985, 215). However, 1t
was primarily governments that were granted the right to intervene before the
courts under Rule 60; interest groups were confined to participation in an 0cca-
sonal reference case (Welch 1985). In the 1970s the Supreme Court attracted atten-
ton when it allowed interest groups to intervene in two non-reference cases: one
dealing with the right to equality, Attomey General of Canada v. Lavell (1974), and a
second involving the abortion issue, Morgentaler v. the Queen (1976). This increased
openness to interest-group interveners, which continued into the carly 1980s, was
primarily due to the attitudes and influence of Chief Justice Bora Laskn.

In 1983, the Supreme Court changed its rules of intervention. The new Rule
32 gave governments the ‘right to intervene’ in cases where a constitutional ques-
tion had been stated. Governments merely had to file a notice stating their inten-
ton to participate in such a case. The new Rule 18 also gave an automatc right to
itervene to any group that had participated as an intervener before a lower court
see Welch 1985 for a detailed description of these rule changes). However, these
fules were short-lived, and by December 1983, the Court had rescinded the auto-
Mt right to intervene for interest groups participating at lower courts and sug-
gt'\ltcd that group participation in ‘purely criminal appeals’ would not be allowed
(Welch 1985, 219). Thus despite the promise of the rule changes n 1983, and the
Passage of the Charter. interest-group access to the Canadian Supreme Court

iCtually heeares . ; y
lly became more restricted in the early to mid-1980s.
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In 1984, Supreme Court Justice Bertha Wilson argued for allowing more
interventions before the Supreme Court. She argued that this would ‘assist in
legitimizing the Court’s new role through a more open and accessible cour
process, and it would go part way to solving the counter-majoritarian problen
which some see as inherent in judicial power’ (Sharpe and Roach 2003, 38)
However, Wilson’s colleagues on the bench were less favourable to the ide,
Some were concerned about the Court’s new role under the Charter and felt par

ticipation by interest groups and other non-parties would distract the Court from

following legal principles when deciding cases (Sharpe and Roach 2003, 384)
Others were concerned about the time such interventions cost the Court and the
complexity they added to the case. In 1985, Justice William Estey argued that ‘thi
Court no longer has the time to fritter away sitting and listening to repetition,

irrelevancies, axe-grinding, cause advancement, and all the rest of the output of

the typical intervenant’ (Sharpe and Roach 2003, 385).

After the gains they had made in the 1970s, interest groups were dismayed
with the more restricted access they again faced in the early 1980s. In respons,
they launched a campaign to lobby the Court to allow more interventions. For
example, Alan Borovoy of the CCLA submitted a brief to the Court askingitt0
rethink its decision to prevent his group from intervening in an early Charter case.
Borovoy argued that ‘the entire community will be increasingly affected -
decisions of the Court [and thus] larger sections of the community should be able
to participate in the process which produces those decisions, [He suggc‘ﬁfifd“
more inclusive process was required to ensure public respect for both the Charter
and the Court’ (Sharpe and Roach 2003, 386). Articles also appeared in law
reviews and other academic outlets criticizing the Court’s closed-door approach
to interveners (see for example Welch 1985 and Bryden 1987).

After a Globe and Mail article reported the criticism of the Court’s approach o
non-government intervention, Chief Justice Brian Dickson scheduled the ssue
for discussion at the Court’s next conference (Sharpe and Roach 2003, 388).
Presumably as a result of this discussion, the justices asked the Supreme Courts
Liaison Committee to the Canadian Bar Association to study the issue and make
recommendations. The committee received submissions from various inferet
groups, including the CCLA and LEAF, which argued for a more npun—dum pnhq
to nterest-group interveners (Brodie 2002). These groups were disapl““”“‘d with
the committee’s recommendation, which would have required interest groups if’
demonstrate that the parties in the case would not adequately represent group?

interests and legal a

i danred BY
rguments. However, the new rule on intervention .ldoptud )
the Court in 1987 was more permussive, allowing interest-group intervention

@ 25 groups Sl gt
long as groups could demonstrate their ‘submissions would be useful to the Lot
and di

fferent from those of the other parties’ (Sharpe and Roach 2003, 389). Thi

£ e om | . i it
new rule also reattirmed the right of Attorneys General to intervene in constity
tional cases, After 1987

~ intervene atd
» INtCrest groups were granted permission to intervene
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much higher rate—several groups, such as the CCLA and LEAF, achieved routine
acceptance by the Court. |

Ina 1999 case, Lovelace v. Ontario, the Supreme Court appeared to qualify
ightly its acceptance of interveners. In that case the Court denied intervener sta-
tu.\: to several groups and denied others the right to make oral arguments before
the Court. This case created a two-step process that was codified into law in 2002,
Interest groups must first obtain the Court’s permission to intervene in a case. The
Coutt later decides whether oral arguments will be allowed and, if so, how long
they may be (Crane and Brown 2004, 274-5).

These modest rule changes may reflect further changes in judicial attitudes. In

ierviews with Canadian judges, Greene et al. discovered that for Quebec Court of

Appeal judges at least, opinion was divided about the appropriateness of ‘the use of the
coutts by social and public-interest groups to achieve social change’ (1998, 97). Judges
who expressed support for such activity by groups argued that judges could keep it in

check by denying standing to groups without real interest in a case. Judges who were

s in favour of such activity tended to distinguish between public and private law
ases. These judges saw fewer problems with allowing such intervention mn public
law cases (involving governments) than they did in private law cases.” Since prvate

baw cases involve parties that are individuals or corporations, these juc

s expressed
reservations about allowing groups to participate since such participation could
increase the length of the trial and thus the costs (Greene et al. 1998, 97).

The Supreme Court justices interviewed by Greene et al. were asked to rate
the appropriateness of the use of the court by social and public-interest groups
Onascale of 1 to 5 (with 5 being ‘extremely appropriate’), the responding justices
gave an average response of 3.5 (Greene et al. 1998, 127). In the interviews, a few
of the justices suggested that these groups could be helpful for the information
they provide the court and another justice thought the participation was appropri-
ate since the court was ‘part of the democratic process’ (Greene et al. 1998, 127

In 2 2000 interview with the National Post, Chief Justice Beverley McLachlin
stated that ‘many times the cases that come before us ask us to make rulings that

iffect not only the parties but a wide range of other people. So it’s only just and

fir that we allow those other people to present their viewpoints’ (Chwialkowska
AN . ) 9 . - .
200). However, in that same interview with the National Post, Justice Bastarache

took 4 less favourable position toward group intervention. He suggested that the

Inf

b

ormation provided by interveners may not be as necessary today as it may have
tn when the Charter was enacted in 1982. Indeed, Bastarache argued that
there is some reason for us to reconsider our general policy on interveners simply
because of the fact that we have lived with the Charter for 18 years and we have a
lot of experience in interpreting the Charter’ (Chwialkowska 2000). Jusuce
Major, who appeared to agree with Bastarache in the mnterview, suggested that
What has probably been a mistake is that we've opened the door probably too

Widely Y jis g
idely to Interveners’ (Chwialkowska 2000).
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Debate on Intervener Participation

These differing judicial attitudes towards interveners are mirrored in the academic
literature. There is a debate as to whether the participation of interest-group liti-
gants is problematic for democratic governance. Morton and Knopff, two leading
critics of interest-group litigation before the courts, argue that Canadian couns
have been ‘pushed’ by a *Court Party’ towards a rights revolution (2000, 24). Thi
‘Court Party’ is a political minority made up of networks of individuals and
groups (of which the CCLA and LEAF are two prominent members) that want to
‘constitutionalize policy preferences that could not easily be achieved through tie
legislative process’ (Morton and Knopff 2000, 25). Work by Morton and Knopf
and lan Brodie among others argues that the Supreme Court in the Charter en
has used interest groups for cover when pursuing judicial activism—to portiy
itself ‘as the defender of disadvantaged groups . .. [a move] that insulates the
Court from criticisms of its activism . . . [since] criticizing the courts would be
criticizing the disadvantaged’ (Brodie 2002, xvii). Through this the Court has
used judicial review to extend the power of the state and promote social reform,
Critics of interest-group litigation argue that the groups litigating most ofien in
Canada are anything but disadvantaged. 2 These groups have circumvented the
legislature to achieve tremendous policy gains and in doing so have helped cours
clevate themselves far above their traditional role in a liberal democracy.
Supporters of interest-group litigation counter that litigation by groups such as
aboriginal peoples, civil libertarians, LEAF, and EGALE—what Gregory Hein
(2000) calls ‘judicial democrats’—can actually enhance democracy. Judicial

democrats believe that litigation and court action are necessary to ensure the pro-

tection of minorities—particularly unpopular minorities—{rom action by unrep-
resentative legislatures whose majorities are ‘more apparent than real’ (given
plurality elections) and that have a history of not being equally accessible to every-
one (Hein 2000, 20). Indeed, these groups suggest that ‘litigation has the pmentl'&l—
to make our public institutions more accessible, transparent and responsive, i
courts hear from a diverse range of interests, guard fundamental social values and

protect disadvantaged minorities’ (Hein 2000, 19).

Intervener Participation before the Supreme Court in the Charter Era

Since most research on the practice of intervention in Canada has been directedat
the Supreme Court, less is known about such activity in the lower court: But
what we do know points to less interest-group activity in the lower courts, paruc
ularly at the trial level. Although groups like the CCLA and LEAF have been inter-
veners before lower courts, as a rule, interest groups pay more agtention
appellate courts, especially the Supreme Court, because it sits at the top of the

il ey - : .d on their
judicial hierarchy. Our discussion of interveners has also concentrated of th
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p:lrticipati(m at the ‘merits stage’ of a case (once the Court has agreed to hear a
ase) rather than at the earlier leave-to-appeal stage (where a party asks the Court
10 I;car a case on appeal). Though it is theoretically possible for a group to be
qunted the right to intervene at the application-for-leave stage, this is a very rare
;accurrcnct‘- Supreme Court justices have discouraged this type of participation,
and group involvement has come almost exclusively after this stage (Flemming
2004 Crane and Brown 2004).

Table 7.1 presents the percentage of cases actually accepted by the Supreme
Court that had intervener participation in the year preceding and the ten years
following the Supreme Court’s changes to the rules on intervention. One can see
that in the early years of the Charter, cases with government interveners were far
more common than those with non-government interveners. However, as time
went on, the percentage of cases with non-government interveners increased
steadily, and for some parts of the 1990s these participants were present in a higher
percentage of cases than governments. While this ten-year snapshot is meant to

demonstrate the patterns of intervention after the rule changes, the actual number

Table 7.1 Percentage of Supreme Court Cases with Interveners
by Type, 1986-97

Non-Government (%) Provincial Governments (%) Federal Government (%)

1986 5.4 122
1987 22 17.6

1068 6.8 17.5 16.5
139 B.7 20.5 2.6
190 8.4 23.7
1991 16.0 17.0
992 19.6 15.7 15.7
i 130 16.0 15
1954 17.0 10.4 10.4
1% 18.4 18.4 1
199 174 o 91
1487 17.3 , 5.4
--—-—-—"-—:—~
Nole:

A

2504 81 Ine
* W8 included with the exception of reference cases, mot

and rehearings
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of interventions by non-government interveners has increased in the years since
1997. For example, of the fifty-nine cases decided in 2006, over 40 per cent hy
1on-government interveners (government interveners remained relatively cop-
stant with percentages in the mid-teens).®

Table 7.2 examines the rate of participation of non-government interveners in
more detail. This table illustrates the increase in the number of briefs submitted by
non-government interveners in the ten years after the 1987 rule change. It dio
presents the total number of non-government interveners participating in cases
each year. This latter number suggests that most briefs were signed by more thin
one intervener. The numbers have remained relatively consistent in the years since
1997. In the cases decided in 2006, for example, sixty-five non-govemment infer-
vener briefs were filed and eighty-eight interveners appeared before the Cour.

These numbers are comparable to the higher numbers seen in 1996 and 1997.

Table 7.2 Non-government Intervener Participation in Cases before
the Supreme Court, 1986-97

# of Cases with Non-govt. # of Briefs with Non-govt. Total # of Non-govi
interveners Interveners Interveners

4 8 10
2 7 Ve
9 19
11 26 e
390 1 34 55
16 28 3
1992 20 18 66
7 44 60
394 18 32 50
0 9 43 69
36 21 65 95
. 49 84

L e

e ‘“l:::‘,ﬂ:wr the correspondhd
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and litigate—more at arm's length from ¥
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The vast majority of these non-government interveners are individuals or cor-
porations. However, these participants usually appear before the Court only once;
they do not undertake systematic litigation. Public-interest groups, by contrast,
Im;icipatc in many cases as they try to advance their interests. The non-govern-
ment intervener with the highest rate of intervention from 1986 to 1997 was
LEA. followed by the CCLA. Other interest groups that participated relatively fre-
quenty in these years included such wide-ranging organizations as the Coalition
of Provincial Organizations of the Handicapped, REAL Women, the Fisheries
Council of British Columbia, the Canadian Jewish Congress, the League for
Human Rights of B'Nai Brith, and Alliance Quebec.

Of course litigation in any form is expensive. Though intervention is a less
costly alternative to sponsoring a case, it still requires a substantial amount of
money, In his study of the ‘rights revolution’ in countries such as the United
Sutes, Britain, India, and Canada, Charles Epp points out that rights advocacy
Through

received

goups in Canada have benefited from government funding (1

wenues such as the Court Challenges Program, groups like LEAF have
financial support for their liigation. Box 7.2 outlines the time line of the Court

Challenges Program—a program that has been the focus of controversy for its

£

ding of interest groups.

Box7.2  The Court Challenges Program

1978-—Court Challenges Program established by Prime Minister Trudeau to

provide funding to those wanting to challenge Quebec language legislation
in court,

1985—Prime Minister Brian Mulroney extends the mission of the program to

include funding of litigation challenging federal legislation on the basis of
equal rights.

1992—The program falls victim to budget cuts by the Mulroney Conservative
government.

1994—The Liberal government re-establishes the Court Challenges Program

4 2 ‘national non-profit organization . . . set up . .. to provide financial
assistance for important court cases that advance language and equality

fights guaranteed under Canada’s Constitution’ (www.ccppcj.ca).

f unding is provided for case development and for case funding. To qualify
0 funding, a case must test equality rights under the Charter and must

B J—
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‘improve the way the law works for people who have suifered discrimina-
tion’ (www.ccppcj.cal.

1994-2006—The Court Challenges Program comes under increasing criti
cism primarily from social conservatives who argue the program has been
‘captured’ by rights advocacy groups. Conservative groups such as REAL
Women point out the difference in funding levels between themselves and
groups like LEAF.

2006—The new Conservative government cancels the Court Challenges
Program.

As noted in Box 7.2, the Court Challenges Program was set up by the fedenl

government to fund groups challenging legislation (either on the basis of language

or equality rights). Official-language minority groups and public-interest group
such as LEAF benefited tremendously from the program and lobbied hard for it
continued survival. Some argue the program was captured by these groups, noting
that—at least in its post-1994 form—its board of directors included some lan-
guage-rights activists and some equality-rights activists (Morton and Knopff 2000;
Brodie 2002). Indeed lan Brodie argues that the program became more

autonomous from government over the years and was instead controlled by 18

beneficiaries (2002, 116). Brodie and other critics have suggested that the funding

decisions of the Court Challenges Program have tended to favour rights claimant

groups over conservative groups, noting cases where LEAF was funded but REAL
Women (LEAF’s conservative counterpart) was not. Using arguments similar 1
those used to question the participation of interest groups before the court, these
critics question the propriety of government funding for groups that are challeng-
ing government legislation—particularly when that support does not extend todl
groups. The Court Challenges Program was cancelled by Stephen Harper'
Conservative government in 2006. Interestingly, lan Brodie had left academia and

was serving as Harper's Chief of Staff when the program was cancelled.

Success and Influence of Interest Groups at Court

As we have pointed out, the direct strategy of intervention has been the most G

arivoute Bk : ; - T questions
mon route by which interest groups pursue their interests in court. ['wo questd |
remain: have groups been successful in ac hieving their goals hefore the courts, aK
is any success they have enjoyed a result of their influencing the justices and thelt
3 ! i

ecision making? These questions are probably more ‘__-“m;'\|n'.ll't't| than th)

appe: 15 6 L , - A " 5 may
ippear. First, one must ask what constitutes a group’s successs Some groups i
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litigate in order to achieve publicity for their issue area of interest or to satisty their
members that they are active in that issue area. However, researchers usually focus
o1l 2 MOre common definition of litigation success: winning a case.

Of course, what constitutes winning a case is also a matter of debate. In the

e, the Supreme Court struck down Canada’s abortion

1988 R. v. Morgentaler c3
law. The outcome of this decision was considered a victory for pro-choice
groups. However, the case doctrine left less room for celebration by these groups.
Four of the five justices making up the majority in the case struck down the law
on procedural grounds, and at least two of these justices explicitly suggested a
remedied law would pass constitutional scrutiny. Only one justice, Justice Bertha
Wilson, argued that women have the right to an abortion. Thus a win on out-
come was not equalled by a clear win on reasoning, with the result that future
decisions in the area were more uncertain; the ‘right’ outcome does not ensure
the ‘right’ result in the future if the ‘right’ reasoning is not there to support it.

Most studies of interest-group litigation focus on case outcome in their analysis.
However, studies that distinguish between outcome and doctrine often discover a
different level of success for each. For example, a study of LEAF's success before the
Supreme Court discovered that the group was more successful in achieving
fvourable case outcomes than it was in achieving favourable case doctrine
(Hausegger 1999). The case presented at the beginning of this chapter is an exam-
ple.In R. v. Seaboyer, the Supreme Court dismissed the appeal of the men accused
of sexual assault—a win for LEAF in terms of case outcome. However, in their
decision, the Court struck down s. 276 of the Criminal Code (one of Canada’s
upe shield laws) as a violation of the Charter. This reasoning was directly contrary
0 LEAF's interests. Nevertheless, LEAF has been quite successful in terms of doc-
ine—enjoying a 78 per cent success rate in cases it participated in during the
1980s and 1990s (Hausegger 1999; see Manfredi 2004 for similar findings).

Morton and Allen (2001) argue that even when LEAI and other feminist
orgnizations have lost before the Supreme Court, most of those losses have not
teulted in an unfavourable policy change. These authors argue that ferminist
groups have been successful in instigating changes by governments tow ards the
groups’ favoured policy, For example, after their ‘loss’ on doctrine 1n R. v
Saboyer, LEAF turned to Parliament for a remedy. The group was able to have

some | e ’
Me input in a new sexual-assault law—a law that so pleased women's groups
that f

(Morton

eminists suggested Seaboyer may have been a ‘blessing in disguise’ (
and Allen 2001). Miriam Smith makes a similar observation in her study of lesbian
d gay rights in Canada. She suggests that some litigation losses might actually
i groups by raising awareness of an issue and mobilizing the commumty to
pursue political action (1999, 46-55).

T'H AT - - .
ough LEAF has been the focus of several studies, it may not be the most rep-

Eentatve o : - " = 3
ve group in terms of success. Scholars have long noted the influence of

dif
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L resources on the success of parties before the courts, and studies have
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shown that repeated appearances before a court allow parties to build up experi-
ence, creating ‘repeat players’ that are advantaged in their litigation (Galanter
1974). As the most frequent interest-group litigator before the Supreme Cour,
LEAF should enjoy more success than some of its counterparts. Individuals am{
groups that appear before the Court only once are unlikely to have the expertise
or relationship with the Court that benefit repeat players. However, even LEAF
probably does not enjoy as much success as the ultimate repeat players before the
courts: governments. As noted in the next chapter, several studies have found the
American federal government to be particularly advantaged before the courts (see
for example, Songer, Sheehan and Haire 1999; Salokar 1992), and the Canadian
governments also appear to enjoy high levels of success (McCormick 199%;
Haynie et al. 2001). In a study of cases heard by the Canadian Supreme Court
from 1949 o 1992, Peter McCormick discovered that the Crown? was the most
successful litigant, followed by the federal government, big business, and provir-
cial governments (1993, 532). As LEAF has usually intervened on the side of gov-
ernment parties (Manfredi 2004), the group may also be benefiting from the
repeat-player status of the governments.

Influence

As the last statement suggests, success does not equal influence, and ‘being on the
winning side may have more to do with the type of litigants amici [intervencr]
choose to support than any effect of amicus [intervener] participation’ (Songer and
Kuersten 1995, 36). How might interest groups achieve influence over the jus-
tices’ decisions? The groups are thought to gain influence by providing informa-
tion to the justices. This information may be data and arguments unique to the
groups’ briefs that enable the courts to decide cases involving new issues such &
those involving the Charter in the 1980s. Jerry DeMarco (2005), for example,
partly substantiates his arguments that interveners have played a ‘substantial role
in shaping environment-law decisions before the Canadian Supreme Court by
pointing to the fact that the Court has referred to authorities that were cited only
n intervener factums. Box 7.3 describes one of the most prominent examples of

this type of influence which occurred in a US case, Mapp v. Ohio.

Box 7.3 Mapp v. Ohio (1961)

In 1957, Ohio police officers attempted to enter Dollree Mapp’s home to
search for a fugitive accused of bombing the house of Don King (who later
became a high-profile boxing promoter), Mapp refused them entry, and the
police left, only to return three hours later with more officers. When Mapp
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did ot answer the door, the officers opened it ‘forcibly’. When Mapp
demanded to see the search warrant, the police waved a piece of paper at
her. A scuffle then broke out between Mapp and the police, Mapp grabbing
the paper and shoving it down her blouse and the police retrieving it and
restraining her. At the same time Mapp’s lawyer arrived at the house but was
refused entry by the police. The police proceeded to conduct a thorough
search, which included looking in dresser drawers and photo albums. In the
process the police discovered obscene material the possession of which was
illegal under Ohio law. At trial, the search warrant was not produced, and
the trial court stated there was ‘considerable doubt as to whether there ever
was any warrant for the search of [the] defendant's home’. Nevertheless,
Mapp was convicted of possession of obscene material.

Mapp then appealed her conviction to the Supreme Court. In their briefs to
the court, both Mapp’s lawyer and the lawyer for Ohio based their arguments
on the First Amendment and the possession of obscene material in one’s
fome. By contrast, a brief submitted by an amicus curiae, the American Civil
Liberties Union, argued that Mapp’s conviction should be overturned on the
basis of the Fourth Amendment which protects against unreasonable search
and seizure. The ACLU argued that since the evidence had been obtained ille-
glly, it should have been excluded from the trial. In Mapp v. Ohio (1961),
the Supreme Court picked up the arguments of the ACLU and reversed Mapp’s
conviction on the basis of the Fourth Amendment. The justices applied the
exclusionary rule for illegally obtained evidence to the states for the first time.

Sources: Mapp v. Ohio (1961); Epstein and Walker (2007).

Interest groups may also act as ‘signals’ to the courts by letting them know that
mportant issues are before them-—issues of interest to a broader community.
They can indicate to the justices ‘the array of social forces at play in the litigation’
(Caldeira and Wright 1988, 1111). They also provide information about public
Opinion—or at least their own constituency's opinion—on an issue area betore
[Ek‘ court. These signals may influence the justices’ approach to the case. [t 1s also
"ought that groups may exert some influence over the justices because of their
tilty to turn to the legislature for a remedy of a court’s decision. Since justces
e thoughy ro prefer their decisions be left standing, this implicit threat may cause
the justices to listen more closely to a group’s arguments.

Are interest groups actually influential? Charles Epp (1998) has argued that
thrnugh their “Iig‘l[inn, urg.unzrcd interest groups have contributed to a '!'l:ihf“

evolution’ y ; == : ¢
on" in several countries, including Canada. According to Epp. the
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combination of organized interest groups that bring cases to courts and supportive
judges has ensured the far-reaching influence of the Charter of Rights ang
Freedoms in the policy arena. Without the mobilizing by such groups, the
Charter might have been merely a series of ‘empty promises’.

However, at the individual-case level, much of the American literature has cast
doubt on the influence of interest groups, focusing instead on the importance of the
justices’ own policy preferences when they decide cases. The few studies that have
tried to test interest-group influence directly have produced mixed results. Songer
and Sheehan (1993), for example, examined amici participation before the US

Supreme Court, and found that litigants who were supported by amicus briefs were

no more successful than those that were not. However, Songer and Kuersten (199)
found that litigants were more successful when supported by amici at state supreme
courts. Robin Wolpert (1991), who examined gender discrimination cases, found
that, controlling for other possible influences, the number of amicus curiae brifs
supporting a particular litigant increased the probability of the court’s deciding in
favour of that litigant. By contrast, Steven Tauber (1998) found that the NAACP LDF
did not exert influence in the capital punishment cases in which it participated.

The influence of groups before the Canadian Supreme Court has not received
much systematic testing. Manfredi argues that the most frequent interest-group
litigator, LEAF, has ‘made a difference through the type of evidence it brought o
the Court’s attention’, noting that from 1988 to 2000 ‘the Court made 108 refer-
ences to extralegal material cited in LEAF factums’ (2004, 150, 153). One quant-
tative study of LEAF discovered that, controlling for other possible
influences—such as judicial preferences and the facts of the case—LEAF did influ-
ence the outcome of cases. LEAF's presence made an outcome favourable to the
group’s interests more likely. However, that same study discovered that LEAF'S
presence did not make favourable doctrine in the court’s ruling more likely
(Hausegger 1999). Since interest groups are probably more interested in their long
term impact on an issue area, this finding suggests groups may have less influence
on courts than their detractors have feared. |

Whether groups do manage to influence Canadian courts is still a matter of
debate and in need of more systematic study. However, some Supreme Court jus-
tices have given reasons to doubt the impact of interest-group participation. As
detailed earlier, Justice Bastarache, at least, has suggested that the information pro-
vided by the groups is less useful today than it was when the Charter was fist
enacted—when the justices had had less experience dealing with the issues raised
i)‘.\‘ the document.

Conclusions

. : b sexial
I'his chapter began with R. v, Seaboyer, the case of two men charged with sexud

assault. By the time the case reached the appellate-court level, Seaboyer an
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(ayme were no longer alone before the court. Instead, governments and interest
groups had joined them, each making arguments about the ‘proper’ disposition of
the case. Why might interest groups participate in a criminal case, taking sides for
ad against the accused? This book suggests that courts, and particularly the
Supreme Court, are political institutions that make policies with far-reaching
implications. Interest groups turn to litigation to achieve their policy goals. Thus
LEAF joined R. v. Seaboyer in an effort to support legislation that protected victims
in sexual assault cases—something they believed to be vital in their campaign to
end violence towards women—and the CCLA joined to further its fight for funda-
nental freedoms and the rights of the criminally accused.

Aswe pointed out, LEAF and the CCLA are not alone in their litigation—a great
ity of interest groups use the courts. In Seaboyer, both LEAF and the CCLA
adopted a direct strategy for achieving their goals: they intervened in the case. The
&fficulties of sponsoring a case and the almost Herculean task of controlling the lit-

igition field mean that groups are pushed into intervention more often

forced to
jump into a case already underway rather than undertake a carefully planned cam-
paign. It is in this role as intervener that interest groups are probably most objec-
tionable to their critics. Some scholars argue that there is a lingating “Court Party’,
which is pushing the Court towards judicial activism. They worry that groups are
ot only increasing the time and costs involved in court cases but are also making an
‘nd run’ around the elected legislature in the pursuit of their goals. Supporters of
interest-group litigation, by contrast, suggest that group participation, even as inter-

veness, can be advantageous to democracy. They argue that this litigation makes

political instirutions more accessible and ensures the protection of minorities.

Each of these views rests, to some extent, on the assumption that interest
goups achieve their goals before the courts. However, as R. v. Seaboyer illustrates,
¥e must be careful when measuring the success of a group. Achieving the right
dutcome in a case is not enough to further a group’s goals—the right doctrine
Teds to accompany it. In addition, a careful determination of success does not
ed the larger debate of whether interest-group litigation is actually effective, that
5 whether group participation influences the justices” decisions. The high rate of
SOUp participation before the courts suggests that groups believe they do have
nfience. However, this belief has not been settled definitively in the literature.
!" wddition, R, p. Seaboyer suggests the need to consider the fate of a group’s pol-
¥ goals more broadly since groups may fail before the court and yet still achieve
|‘-’11,L'-Ierm success by exerting influence on the legislature. Thus interest-group lit-

non 1 ahn are

a1n need of further study—not only to provide answers about the

SUccess and | [

- g i interest groups, but also, perhaps more umportant, t©
M ‘.
fcilitate 5 more

| informed debate about whether interest-group litigation itselt
Hmages or enhance

s democracy.




Chapter 8

Governments in Court!

In 2001, eight gay and lesbian couples applied to the British Columbia Director of
Vital Statistics for marriage licences but were denied on the grounds that the stat-
tory and common-law definitions of ‘marriage’ included only opposite-sex cou-
ples. Accompanied by the advocacy group EGALE Canada (see Chapter 7), the
couples sued the governments of British Columbia—which, like all the provinces,
issues marriage licences—and of Canada—which has jurisdiction over the defini-
tion of marriage—on the grounds that the laws violated their equality rights under
the Charter of Rights and Freedoms. Both governments maintained that the defi-
nition of marriage was constitutional. After the claimants lost at trial, they
appealed successfully to the British Columbia Court of Appeal in the spring of
2003 (EGALE Canada v. Canada 2003). A similar ruling was made in Ontario
shortly afterwards (Halpern v. Canada 2003).

The federal government led by Prime Minister Jean Chrétien now had to
make a decision: should it accept the losses in court, and thus have to immediately
recognize same-sex marriages (but only in those courts’ provinces), or appeal o
the Supreme Court of Canada, where it would most likely lose again given that
Court’s recent record of supporting equality rights for sexual orientation (and risk
setting a national precedent)? The federal government chose a third option: it
drafted a bill that would recognize same-sex marriages but protect the religious
freedom of churches to refuse to perform them, and before allowing Parliament (0
debate the bill, referred it to the Supreme Court to assess its constitutionality
under the Charter and the federal division of powers.> The Court’s opinio,
released in December 2004, was that the bill would be constitutional, but i
refused to answer the key question of whether the government must TECORIIZ
same~sex marriage, on the grounds that it was unnecessary to answer since the
government had already said it planned to do so (Reference re Same-Sex Mamag
2004). Paul Martin’s Liberal minority government tabled the bill in Parliament,
where it was narrowly passed in June 2005 and received Royal Assent 4 month
later. Same-sex marriages were now legally recognized in Canadian law.

The saga of same-sex marriage hints at the complexities governments face #
litigants in the courts. The cases illustrate two ways Canadian governments g
appear in court—by being sued, and through the reference prnwdUl't'"““'*“"'d some
of the important strategic decisions they must make in the course of litigation. i

example, should they concede the claims of plaintiffs, appeal losses to highe
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colrts, or use the reference procedure to receive the court’s advice quickly on
Jegal questions? This chapter examines the role of the g()\'tfﬂincr]t as a litigant,
r}{at is, a5 a party before the courts. After discussing the various ways in which
governments can become litigants, the chapter describes the government’s lawyer:
;he Atorney General (AG). The chapter then focuses on the decisions a govern-
nental has to make about litigation, such as whether to prosecute, initiate a refer-
ace. intervene, appeal, or concede, and whether AGs should be ‘independent’ of
the guvemment’s leadership when handling litigation. We then examine the suc-
es nate of governments in court, which is very high. The concluding section
eumines the implications of these strategies for the relationship between courts
and governments, and for the way we view the impact of courts on public policy

and democracy itself.

Governments as Litigants: Why Do Governments
Appear in Court?

Govemments are the most frequently appearing class of litigants, ahead of busi-

5, unions, professional associations, and public-interest advocacy groups like
EGALE or LEAF. There are five ways in which the government can appear in
court, four of them as a ‘direct party’ to the case, and the fifth as a ‘third-party

intervener. These are as follows:

Prosecution of Offences

i reason governments appear in court is to prosecute offences
ad enforce municipal by-laws. In Chapter 1, where we explored the different
pes of legal disputes, ‘criminal’ disputes—or more accurately, enforcement of
Himces—ware distinguished by the fact that the case involves the accused indi-
Wl il e 1ot the state represents the vicim of the offence and the broader
sodiety’s interest in punishing and deterring similar behaviour that undermines
Piblic peace and safety. In criminal law, the prosecuting state is usually called the
Crown’ or ‘Crown Attorney’, reflecting the fact that Canada’s head of state 1s the
Queen (or King) > As noted in Chapter 2, both the provincial and federal govern-
Ments can create offences. although only the latter can create the more serious
ndictable offences,

A Wnifue feature of Canadian law is that the prosecution of ciminal offences—
i, bl e by the federal Parliament—are usually enforced by
Provincial governments. This is because s. 92(14) of the 1867 Constutution gves
the provinces juris :
Code, This d

diction over the administration of justice, as does the Crim

wision of responsibility reflects Canada’s federal nature and creates an

Iterest / imi g e
esting dynamic: criminal offences are created at the national level but
fborced ‘locally’

thus allowing national standards to be influenced by the values

4—<4
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of the smaller community in which the crime took place. Thus it is unlikely that,
for example, the crime of distributing pornography is enforced to the same degree
in Montreal as it 1s in small-town Saskatchewan. A more concrete example arose
when the federal government created its gun registry, which was deeply unpopu-
lar in rural areas, where guns and hunting are common. The several provincial
governments that opposed the registry, such as Alberta, Newfoundland, and
Ontario, stated that they would not prosecute anyone who committed the offence
of refusing to register their guns (Lindgren and Naumetz 2003, A1). This ‘federa-
ism’ dynamic in criminal law has only been reinforced by the trend toward mak-
ing the provincially appointed s. 92 courts primarily responsible for trials of
criminal (and many other federal) offences.

Although the federal government can choose to prosecute some crimes if the

province refuses

as Ottawa threatened to do with the gun registry*— some
offences, most notably narcotics, income tax fraud, illegal fishing, and since 2001,
terrorism, are usually enforced by the federal government. Another exception is
that the federal government retained the power to prosecute criminal offencesin
territories that are administered federally, that is, the Northwest Territories,
Nunavut and the Yukon, and on Indian reserves.® Federal authority to prosecute
offences is asserted in s. 2 of the Criminal Code,® which provoked disputes between

th

1970s and early 1980s.” The crux of the provinces’ argument was that many fd-

federal and provincial governments, climaxing in a series of cases in the late

eral non-Code offences—most notably, narcotics offences—were criminal law in
‘pith and substance’, regardless of their exclusion from the Code, and their prost-
cution was therefore within provincial jurisdiction over ‘the administration of jus-
tice’ in section 92(14). The Supreme Court of Canada resolved this dispute in
favour of the federal government in three key cases, R. v. Hauser (1979), AG.

(Canada) v. Canadian National Transportation, Ltd. (1983), and R. v. Wetmore
(198

). In Hauser, the first to be decided, the majority of the Court agreed with
the provinces that criminal prosecutions are properly conducted by provinces, but
it also found that Ottawa can prosecute offences arising under any federal jurisdic-
tion other than the criminal law, such as fisheries (s. 91(12)), trade and commerce
{s. 91(2)),

and the ‘residual power’ in the 5. 91 ‘POGG" (Peace, Order and Good
Government) clause (which included the regulation and prohibition of narcotics).’
Whereas Hauser appeared to work around the province’s jurisdiction in s. 92(14)
by preserving provincial prosecution of ‘criminal’ matters, the C.N. Transportafin
and Wetmore decisions only four years later rejected this restrictive :lpprouch. Ina
striking rejection of long-standing practice, the Court stated that s. 92(14) does
not ;{I“;L‘ provinces a H]l)l](_i]'ﬁi)l“.‘ over criminal pl’{)_\cL‘LlUU]“l, ()lm:r\-'ing that this lldd
simply been an arrangement authorized by the statutory Criminal Code rather than
the Constitution; if the federal government wanted to change this arrangement,
could do so by simply amending the Criminal Code or any other t']“”“i"mmm‘ll

legislation to give itself the power to prosecute. As pointed out 1n notes 6 and !
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Ottawa has done so with a number of offences, including terrorism, war crimes,
crimes against humanity, membership in a gang, firearms offences, and a wide
nnge of offences committed against international diplomats and their property.
fven with these, however, provincial governments may still choose to prosecute,
{0 the jurisdiction is effectively shared.

All of this said, the lion’s share of offences are currently prosecuted by provin-

(il governments, the major exception being drug-related offences.

Defendant in Civil Suits

ltis fiirly common for individuals and groups in society to sue governments for
damages or unfair treatment just as they might sue another person or institution.
As the state has grown, through expanded social programs, business regulation,
and txation systems, the potential for conflict between the state and society has
o increased. Some examples should be familiar: Natives have been engaged in
potracted suits against the federal government for abuse they sustained in the old
wsidential schools. This system took aboriginal children from their families and
mmunities in order to ‘westernize’ and Christianize them, forcibly erasing their
own languages, cultures, and religious beliefs. Refugees and immigrants who are
fised entry to Canada commonly challenge the decisions of government offi-
citls in court on the grounds that proper procedures were not followed or impor-
unt factors in their cases were overlooked. Similarly, people who are denied
government benefits (such as Employment Insurance or social assistance) or
licences (whether for marriages or to run a television station) often challenge the
decision in court, as we saw with same-sex marriage. Although most Charter cases
{over 70 per cent) arise when someone claims his or her rights in the course of
being prosecuted for a crime (for example, ‘free expression’ (s. 2(b)) as a defence
for possessing child pornography, or protection against ‘unreasonable search and
seizure’ (s. 8) to contest a successful drug raid), many Charter cases begin as civil
AUts against the government, where someone claims a government decision or
& has violated his or her rights. Besides same-sex marriage, we have witnessed
tis with Quebec’s ban on private health insurance (Chaoulli 2005), the denial of
sverment-paid parental leave to biological fathers (Schachter 1992), and the use
W 'security certificates’ to indeterminately detain immigrants suspected of terror-

m (Charkaoui T
M (Charkaoui 2007), amongst many other issues.

Plintiff in Civil Suits

Just a5 the o tff. This
M3 the government can be sued, it can sue others like any other plaintiff. This

oecurs f; i " ‘ . ha \
U Hairly rarely, and usually in one of two situations. The first is when the gov

tmment siee - . Iees
IENE sues a business, usually in a dispute related to some service the business
Was: contr

acted to provide. In Chapter 2 we cited the example of McNamara




242 Part Il Actors in the Process

Construction v. The Queen (1977), where the federal government attempted to sue
a company it had hired to build a penitentiary for breach of contract. The second
situation is when one government sues another. This is very rare, because inter-
governmental disputes in court are more commonly handled through the refer-
ence procedure (see next section). An example of a ‘regular’ civil suit between
governments occurred when the Peel Regional Municipality sued the federal and
provincial governments for the cost of housing juvenile delinquents in group
homes as part of a young offenders’ program which those governments had forced
the municipality to implement; Peel sued for compensation after the Supreme
Court of Canada ruled that it was illegal to offload these costs onto municipalities
(Peel v. Canada and Ontario 1992). Another example, this one involving the
Constitution, arose in 1994 when British Columbia unsuccessfully sued the
Government of Canada over the latter’s decision to end passenger rail service on
Vancouver Island, on the grounds that this service was guaranteed in the articles of
British Columbia’s entry into Confederation in 1871 (British Columbia (A.G.) v.
Canada (A.G.) 1994) .2

Recent developments in British Columbia point to a third scenario, where the
government pursues civil litigation explicitly to influence public policy. In 2005,
the Supreme Court of Canada upheld British Columbia’s 1998 legislation (the
Tobacco Damages and Health Care Costs Recovery Act), which allows the government
to sue tobacco companies for financial damages in order to compensate the
province for smoking-related health-care costs (British Columbia v. Impenial Tobaws
Canada Ltd. 2005). The law permits not only retroactive damages, but also litigi-

tion to recover the costs of future illnesses linked to ‘tobacco-related wrongs'.

Reference Cases

Reference cases have been alluded to several times in this book already, but to
recap, they occur when the federal government asks the Supreme Court of
Canada—or a province asks its highest court of appeal—for an ‘advisory opinion’
on any ‘question of law or fact’. As Russell (1987, 91) observes, the reference pro-
cedure thus gives the executive branch of government ‘privileged access' to thot
courts. It is important to note that the reference power is not found in the
Constitution but is something governments have given themselves through regu-
lar legislation and is therefore vulnerable to a court ruling that it violates jUdiCiﬂj
independence under the Charter or the Constitution’s ‘unwritten prim‘iplfﬁ" (see
Chapter 6). The first power to refer appeared in the 1875 statute creating the
Supreme Court of Canada (currently s. 53 of the Supreme Court Ac), and was fir
enacted in the provinces soon after by Manitoba, Nova Scotia, and Ontario in
1890 (Strayer 1988, 315-16). A

A noteworthy feature of these provisions is that they are clearly dt‘ﬁji:—."“'d "

encourage the courts to resolve jurisdictional disputes between the various units of
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Cumada's federal system of government (Smith 1983; Strayer 1988, 314-15), for
1.5 exphcitly allows the federal government to refer questions about provindal leg-
ghtion of jurisdiction.“' Provinces can reciprocate under their reference legisla-
jon:! for example, Ontario’s Lieutenant Governor in Council may refer ‘any
g As well, the
Sypreme Court Act (5. 53(5)) gives provinces the right to appear in any federally initi-

iestion’ to the Ontario Court of Appeal (Courts of Justice Act, s. 8(1))

sted reference case involving provincial legislation, and provincial reference legisla-
fon grants the reciprocal right to the federal government. Provincial references may
be appealed to the Supreme Court of Canada, but there is not a ‘right’ to have the
ppeal heard; rather, they are handled like any other application for leave to appeal
w that court, although there are no examples of such applications being denied.”

Although no one has conducted a comprehensive stu ly of federal or provincial
whrence cases, about 170 references appear to have been either initiated or
ypealed to the Supreme Court of Canada (or, before 1949, the JCPC) since 1875,
nd Strayer (1988) reports that references represented over a third of constitutional
kw cases during the century after Confederation, but they declined to only 15 pe
cent between 1967 and 1986. Nonetheless, references are heavily over-repre-
snted in the most high-profile and contentious constitutional law cases in
Camada's history. Besides same-sex marriage, the Supreme Court of Canada has
heud references on such heated issues as the introduction of the GST (1992), the
nifation of the Constitution (1981), the abolition of appeals to the JCPC (1940),
whether Quebec can secede unilaterally (1998), whether Manitoba’s entire body
ofststutes must be bilingual (1985), whether Ottawa can impose wage and price
wntrols to fight inflation (1976), whether women are ‘persons’ under the
Constitution (1928), and even whether references themselves violate judicial
ndependence (1912; see Chapter 6). As discussed later in this chapter under
Government Litigation Strategies’, there are good political reasons why govern-

S 1 e -
ments have shifted such issues to the courts.

Third-party Intervention

The previous chapter explained that interest groups have often opted to ‘inter-
Ye In court cases, a procedure that requires them to obtain the court’s permis-
¥ to present a legal argument (in writing, orally, or both) in a case where they
“enota direct party. What makes intervention attractive to interest groups
les equally to governments: it is a cost-effective way to lobby the courts (usu-

dly the highes |
iy the highest appellate courts) to adopt a particular legal interpretation.
ecifically in the

case of governments, intervention allows them to have nput
where the

I court is ruling on a policy very similar to the government’s own, or on
deml provisi : 5 : - " its own
| &4 Provision—such as a Charter right—that may affect a number of its own
aws, The federal « : ) ' st fr
¢ federal and provincial governments together were actually the most fre-

Table 7.1 Y

quent catepory of ir . : 7
gory of interveners until fairly recently (see Chapter

444
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although the federal government is the most frequent intervener in almost an
year, followed closely by the AG Ontario (Brodie 2002, 38). There is a good re:;-
son for Ottawa’s frequent appearances, which is related to the federal d:l\r"lﬁi(m of
power over the administration of criminal justice noted earlier: whereas provinces
prosecute the offences, the federal government is responsible for eriminal law
including the creation of offences and defences, and for establishing the criminai
process (rules regarding police procedure, evidence, appeals, sente;cing, and so
forth). The federal government therefore has a deeply vested interest in how the
courts enforce and interpret these provisions. Particularly since the adoption of
wide range of ‘due-process rights’ (right to counsel, right against unreasonable
search and seizure, and so on) with the 1982 Charter, the federal government has
frequently been in a position to make arguments before the courts about potential
changes to criminal law. To do so in the vast majority of cases where the prosecs-
tion 1s conducted by the province, the federal government must intervene,
Notably, however, it does not have a right to intervene unless the case involves
a question of constitutional law. In non-constitutional cases, governments must
obtain the permission or ‘leave’ of the court in which they wish to intervene. The
guidelines that courts use when deciding whether to allow an intervener are lid
out in the statutes establishing each court or their associated regulations. Since
thes

guidelines are worded very loosely, the decision whether to admit an inter-
vener is entirely up to the court. As a consequence, the courts have not always
adhered closely to their own requirement that interveners bring distinct or novel
perspectives. The Supreme Court ostensibly tightened up its criteria for govern-
ment interveners in R. v. Osolin (1993), at least in criminal cases, by turning down
Ontario’s application to intervene in a case prosecuted by British Columbia on the
grounds that Ontario would not add anything that would not be raised by the
prosecution. This appeared to set the bar fairly high for future provincial appli-
cants to demonstrate their ‘distinct’ contribution. In the same case, the Cout
noted that the federal government brings a ‘national perspective’, which prosecut
ing provinces cannot, giving Ottawa an advantage in its applications to intervent.

T'he numbers do not suggest, however, that Osolin had much effect. According
to a semor federal government lawyer, the federal government intervenes very
rarely in lower-court criminal cases that do not involve the Constitution,” and
even at the Supreme Court, it intervened in only about forty-eight non-constitu-
tional criminal cases from 1982 to 2008: indeed, it intervened in only sixty-three
non-constitutional cases total in that period." By comparison, Ontario, the larges
province, intervened in non-constitutional cases forty-four times. More interest
ing, and contrary to the signal sent in Osolin, Ontario intervened in non-constitu-
tional criminal cases fairly frequently, about two-thirds as often as Ottawa

(thirtv- et = 1 ! 4
thirty-three times) Unfortunately, little is known about interventions by other

rovinces at the sreme Co jons below
I it the Supreme Court, and virtually nothing about interventions below

the Supreme ; - ‘
1e Supreme Court by any provincial government, even in constitutional law.
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Governments do have a right to intervene in constitutional law cases at several
point in the judicial hierarchy, but this right is a statutory or regulatory one, and
pot in the Constitution.'® With a few exceptions (Ho 1994; Hennigar 1996;
\orton, Hennigar and Ho 1996; Clarke 2006), virtually nothing has been written
out governmental intervention strategies and arguments in constitutional cases,

nd what there is deals exclusively with cases in the Supreme Court of Canada.

Who Is the Government’s Lawyer?

At both the provincial and federal level in Canada, each government is almost
dways represented in court by an Attorney General. Federally, according to s. 5(d)
of the Department of Justice Act, the Attorney General of Canada ‘shall have the regu-
lion and conduct of all litigation for or against the Crown or any department, in
wpect of any subject within the authority or jurisdiction of Canada.” Identical lan-
gugeis found in s. 5(h) of Ontario’s Ministry of the Attomey General Aa, and similar
provisions exist in all provinces. The Glassco Commission on Government
Organization in the early 1960s found a significant gap, however, berween statute
ad reality at the federal level. Various departments and agencies of the federal gov-
emment had gradually set up their own legal services, such that by the carly 1960s,
‘twas estimated that more than 85 per cent of the government’s lawyers . . . did not
oome under the responsibility of the Department of Justice’ (Brunet 2000, 67). 1 he
Ghsco Commission’s report in 1963 recommended the integration of all federal
gvemment legal services under the direction of the Justice Department; that was
begun with the 1966 Government Organization Act. By 1970, after extensive negotia-
tions between Justice and other departments and agencies and the transfer of nearly
X0 federal government lawyers to the Justice Department, ‘the revamped
Department more closely reflected the organization mandated by the Department of
Jutee Act (Brunet 2000, 67). Today, with few cxccptiunx',’— the AG Canada exer-
asts the monopoly over liigation authorized by s. 5(d).

AsHennigar (2002) details, however, AGs do not usually conduct their govern-
:1.1:m"g litigation themselves; this task falls primarily to lawyers under the supervi-
f'““ of the AG, who are either permanent members of the public service oOf
agents’ contracted from private practice. In some cases, the government hires a

pallEn i : !
I-known lawyer or legal scholar to handle its case, as 1t did with Peter Hogg

for the Same. Conr . - - . r of
he Same-Sex Marriage Reference. In the case of the AG Canada, the number of

Pemanent staff liti ¥ - |
pemanent staff litigators is staggeringly large: over 2,500, of whom roughly half
e located | X Tl | “

cated in Ottawa and the other half in seventeen regional offices across =
‘ountry (Canada
day |

i » Department of Justice 2006), where the lion's share of day-to-
itigation is CThie : ; as ‘Canada’
igation is handled.!® This explains the descniption of the AG as "Canadas

R -
f“n}( law firm (Rlﬁ‘-t‘llhcrg 2003). Although comparable data are not ay ailable
or .

1e provinces : | | 8 .‘
: Provinces, the fact that they are bpmmrl]\- ]-c\‘{m_nm{\lc for entorcing the
Crimingl Code |

suggests that these offices are also very i‘”'}:‘\‘ In Ontaro tor
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example, 900 Crown attorneys prosecute some 500,000 charges each year
(Ontario, Ministry of the Attorney General 2006c).

A noteworthy feature of government litigation is which counsel represents the
government before the Supreme Court. In the United States, the national govern-
ment has a specialized elite corps of lawyers, the Office of the Solicitor CencraL
who take over the handling of Supreme Court appeals from the Department of
Justice lawyers who appear in the lower courts (see for example Salokar 1992, Zom
2002, Pacelle 2003). There is no analogous body at the federal level in Canada. In
Charter cases from 1982 to 2000, the original counsel from the lower-court case

were replaced less than 25 per cent of the time (Hennigar 2002, 96). In recent yeas,

owever, the AG Canada has adopted a policy of having Supreme Court appedls
handled by one of a dozen or so senior litigators drawn from the regional offices or
the national headquarters in Ottawa, although original counsel often remain on the
case to gain expenence before that court. Little is known about the structure of AG
offices in the provinces, but the same counsel often appear before the Supreme
Court. This is particularly true of the smaller provinces, most likely because of 2
mixture of area specialization and the limited number of government counsel.
Attorneys General in Canada are somewhat unusual compared to govemment
lawyers in other Anglo-American democracies, in that the AG is simultaneously 2
sitting member of the cabinet with wide-ranging policy responsibilities, including
the

-riminal law and maintaining the justice system (at the federal level, this latter
position 15 formally known as the ‘Minister of Justice’, but the Minster and the

Attorney General are the same person!

). Thus, AGs are appointed to their posts by
their Prime Minister or provincial Premier, like any other cabinet minister. What s
even more unusual, however, is that AGs are also elected members of Parliament
(or the provincial legislature). In fact, some Prime Ministers and Premiers have
simultaneously been the AG; among them were Sir John A, Macdonald immedi-

ately after Confederation (when the AG was considered a part-time position) and

autocratic Premier of Quebec, Maurice Duplessis (who used that position 10
persecute Jehovah's Witnesses: see Roncarelli v. Duplessis 1959%"). The broad range
of issues currently administered by AGs makes it very impractical for any First
Minister today to hold both portfolios concurrently. Indeed, in light of the AG's
duty to serve as the government’s senior legal adviser and representative, it would
likely be seen as a rather alarming concentration of power.

Concern about the Attorney General’s political role (see, for example Law
Reform Commission of Canada 1990; Edwards 1995) led some provinces—
British Columbia, Nova Scotia, and Quebec—and recently the federal govern-
ment to create the position of Director of Public Prosecutions (DPP) to handle the
prosecution of offences at arm’s-length from the AG/Minister of Justice. This's
consistent with the practice in England, Wales, Northern Ireland, the RCP”MC o
Ireland, Australia, and South Africa. In all cases, the DPP reports to the Attorney

seneral, who is publicly responsible for its activities (for example, in Question
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Period in the House). Nova Scotia was the first province, in 1990, to create a
qatutorily independent DPP, following a recommendation of the Royal
(ommission investigating the wrongful conviction of Donald Marshall that found
exensive politicization and systemic racism in that province’s justice system. How
much independence will be enjoyed by the new federal DPP remains to be seen
qace the AG may take over conduct of a case (or an intervention) from the DPP
Ditector of Public Prosecutions Act, ss. 13-15); in a review of Nova Scotia’s DPP in
.199& similar provisions in the province’s Public Prosecutions Act raised concerns
Jbout the DPP’s independence (Nova Scotia, Department of Justice 1998). The
isue of an Attorney General’s independence when conducting litigation or prose-

ations is discussed further below.

Government Litigation Strategies

This chapter opened by noting that governments can appear in court for a number

o ressons, including prosecutions, civil litigation, references, and interventions. But

o
i

ydothey engage in these activities, and why do they appeal in some cases and not
ohers? With specific reference to constitutional cases, why does the government
wmetimes concede that its own laws are unconstitutional? The following section
considers the state of the literature on these questions, with an emphasis on the
womplex relationship between courts and governments in litigation and how 1t blurs

thelines of accountability for policy changes stemming from court rulings.

Why Prosecute?

Atfint glance, the answer to this question seems obvious: governments prosecute
ofences when people or organizations break the law. This is not always the case In
prictice, however, for Crowns may decline to prosecute even though the police
have made an arrest, This is usually because the Crown feels it does not have enough
sidence to prove guilt beyond a reasonable doubt. MacNair (2002, 257) cites the
well-established principle that ‘the prosecutor’s duty is not to seek a conviction, but
0see that justice is done’: ‘As representatives of the Crown, they are expected to be
iocates on behalf of the state and obtain convictions of the accused who are guilty;
they must

Tt

also ensure that innocent persons are not convicted” (258).%"

i Crown might also decline to prosecute because it does not believe that the
AW can or should be enforced. For example, after juries in Montreal repeatedly
“Quited Henry Morgentaler of violating the Criminal Code’s ban on abortions

performe : ; ) S
Performed. outside hospitals and without hospital “Pi‘“w"l'" the Crown

mounced e A
ounced it would no longer attempt to prosecute him. Another more recent

tample concern . ‘ :
. i i splinter community in Bountiful, British
Columbig, w}

The Ag of |

lich practices polygamy in violation of s. 203 of the Criminal Code.

ritish Columbia has refrained from prosecuting community members
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for years on the grounds that its own lawyers believe the law
Charter’s freedom of religion. (In August 2007, British Columbia’s Special
Prosecutor, appointed to investigate Bountiful, recommended the use of the ref-
erence procedure to ascertain the constitutionality of the law.)

The Crown is also guided by its belief in what the ‘public interest requires
although this should not be influenced by considerations of partisan advantage for
the Crown’s government. An example of prosecuting in the public interest would
be when the Crown tries someone with whom many sympathize in order deter
others from similar actions. This was arguably the case with the Crown’s decision
to prosecute Robert Latimer for second-degree murder (rather than the lesser
charge of manslaughter) for the ‘mercy-killing’ of his severely disabled and chron-
ically pain-inflicted daughter Tracy. As prosecutor Randy Kirkham stated at
Latimer’s first trial in 1994, condoning such an act would be tantamount to
declaring ‘open season on the disabled’.?

This principle of prosecutorial independence was given its classic exposition by
British parliamentarian Lord Shawcross in 1951, and has been adopted by
Canadian Crowns (in Scott 1989, 120):

The true doctrine is that it is the duty of the Attorney General, in decid-
ing whether or not to authorize the prosecution, to acquaint himself
with all the relevant facts, including, for instance, the effect which the
prosecution, successful or unsuccessful as the case may be, would have
upon public morale and order, and with any other consideration affect-
ing public policy. . .. The responsibility for the eventual decision rests
with the Attorney General, and he is not to be put . .. under pressure
by his colleagues in the matter.

I'he main reason for such independence (or ‘discretion’) is, of course, to prevent
miscarriages of justice which may result from politically motivated prosecutions of
poor police work. Examples of the former are prosecutions against critics of the
government and high-profile cases where there is political pressure to ‘convict
someone, anyone’ because of public demand (such as when there is a serial killer,
rapist, or child murderer on the loose). Although Crowns and the police both rep-
resent the state and wider public in the administration of criminal justice, It 5
important to recognize that they serve quite different functions. One of the
Crown’s functions is to serve as a check on weak evidence or improper investigi-
tions by the police by refusing to prosecute such cases. This ‘weeding out’ also
serves the interests of the court system by preventing further backlogs and delays.
Finally, prosecutorial discretion allows for flexibility when dealing with accused
individuals where prosecution to the fullest extent of the law would not serve the
‘broader public interest’ and might ruin the individual’s life—for example, with

nrst-time offenders, or when there are significant extenuating circumstances.

may violate the
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[n 2002 the Supreme Court strongly endorsed .pn_mmumm] ;.‘iika‘i;ctln.r}. ‘in tf‘
hndling of cases but allowed prlof%'.ssmnal lawyers assouan'm‘n -ill] t mt}:.}n\m, the
Law Society of Alberta) to discipline prosecutors {whi) by law :m:s{ belong to
qch associations) for fAagrant ethical Vl()l;ltlt){lﬂ‘ such s ru;imf{_:rto dz\;m\c Li-x-xdcne_;
 required by law (Krieger v. Law Aﬁécft'!r’f}‘ t?f_ A l'hma'2l li!_,];l. ‘[én? -T'lLdlLL.LiL ‘-J ;(n.)_i 1
expansion of prosecutorial accountability, wh'lch traditionally __0 We rr..u Lric -, LT)
+hom Crowns report and to the courts, which could check (,mlwn bias u.r _jbux.u.
of authority through the power of judicial review, although judicial H'\.-:f:"}”\i:é;ﬂ{ has
een exercised rarely, even since the adoption of the Charter’s legal ﬂgh{'\-i-R().iifh
2000, Crowns in Canada are also potentially accountable through civil hug_;ans:-_m
IJ{‘CSI;SC. since the Supreme Court’s decision in Nelles (1989), they can be sued for
malicious prosecution. That case ended the absolute immunity of Cr-’_r.a..'n'f and
16 outside Quebec from civil liability for prosecutorial decisions. (Suits in
Quebec have been allowed since 1986.) This check has not, however, proved
nrtictlarly effective to date, in part because there are ‘considerable hurdles to
\-dl actiofns' (Stuart 1995, 341): only persons who have been convicted (rather
than just prosecuted unsuccessfully) can sue; such cases are txpensi\.-'cfor lindi\'idu—
ds and, as Justice Lamer himself noted in Nelles, it is inherently d1;rhcmt_ to prove
malicious prosecution.® The situation today is thus not much different fI'.i'Jﬂl ““4
in the mid-1990s, when Stuart observed that ‘there is little effecuve legal, pohn-
al, or administrative accountability for prosecutors’ (1995, 353). .

It should be noted that, beginning in the 1990s, AGs at both the federal and
provincial level have attempted to check abuses of Crown discretion—and 50
enhance prosecutorial accountability—by giving their Crowns guidelines for
posecutorial decisions, such as the Federal Prosecution Service Deskbook (Canada,
Federal Prosecution Service 2005) and Ontario’s Croum Policy Manual {Ontario,
Atomey General 2006). These documents lay out the general principles above

1 . e . S erest (see fo
out ko enumerate a variety of factors that pertain to the public interest (see tor

eumple Box 8.1) and provide guidelines for specific offences. The Crown Pol
Manual, for example, encourages vigorous prosecution of spousal abuse (in o
st to the practice in Canada for many years, when it was treated as a 'i‘““"‘”_"'
matter) and warns Crowns against ‘long-entrenched myths and stereotypes {tor

txample, that ‘no really means yes’) when dealing with cases of sexual assault.

Box8.1 Deciding to Prosecute

The Public Interest Criteria

Where the alleged offence is not so serious as plainly to require criminal pro-
ceedings, Crown counsel should always consider whether the public interest
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requires a prosecution. Public interest factors which may arise on the facts of
a particular case include:

a) the seriousness or triviality of the alleged offence;

b) significant mitigating or aggravating circumstances;

c) the age, intelligence, physical or mental health or infirmity of the accused;

d) the accused’s background;

e) the degree of staleness of the alleged offence;

f)  the accused's alleged degree of responsibility for the offence:

g the prosecution’s likely effect on public order and morale or on public
confidence in the administration of justice;

h) whether prosecuting would be perceived as counter-productive, for
example, by bringing the administration of justice into disrepute;

i) the availability and appropriateness of alternatives to prosecution;

J) the prevalence of the alleged offence in the community and the need for

general and specific deterrence;

ki whether the consequences of a prosecution or conviction would be dis-
proportionately harsh or oppressive;

[} whether the alleged offence is of considerable public concern;

m) the entitlement of any person or body to criminal compensation, repara-
tion or forfeiture if prosecution occurs;

n} the attitude of the victim of the alleged offence to a prosecution;

0} the likely length and expense of a trial, and the resources available to
conduct the proceedings;

p) whether the accused agrees to co-operate in the investigation or prose-
cution of others, or the extent to which the accused has already done so;

q) the likely sentence in the event of a conviction; and

) whether prosecuting would require or cause the disclosure of informa-
tion that would be injurious to international relations, national defence,
national security or that should not be disclosed in the public interest.

The application of and weight to be given to these and other relevant factors
will depend on the circumstances of each case.

The proper decision in many cases will be to proceed with a prosecution f
there is sufficient evidence available to justify a prosecution. Mitigating fac-
tors present in a particular case can then be taken into account by the court
in the event of a conviction,

Source: Federal Prosecution Service Deskbook (Canada, Federal Prosecution
Service 2005, Part V, Chap. 15). Reproduced with the permission of the

Minister of Public Works and Government Services Canada, 2008.
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Such guidelines do not remove prosecutorial discretion, however, and where
JUch £ i

ihere is discretion there 15 | an
ere historically reluctant to prosecute domestic abuse against

also room for personal bias. It 1s well-known, for exam-

fle that Crowns W

. - b 1ins »ir wives), and it was for
women (especially sexual abuse by husbands against thei A

}is reason that Crown guidelines encouraging vigorous prosecution in such cases
his reast » . : e . S Tk th SE—
dopted. Some have also complained that Crowns are more likely to prose

were 4 - 9

and to seek harsher punishments for—members of some societal groups
(it - :

ore than others. This has been alleged with respect to aboriginals and black
m 5. =

s - conted ac defen-
males in particular and it is true that those groups are ov er-represented as defen

dunts and prisone i b |
worial {and/or police or judicial) bias, however, or because individuals from those

rs in the criminal justice system. Whether this is due to prosecu-

ocial groups might be statistically more involved in criminal :zctivir?'ﬁorj Ci!.]]:.
bination of both—is notoriously difficult to determine empirically LF_rch 2002).2

Mote to the point, there have been few rigorous studies of this comcnrmu% issue
in Canada. Whercas the report of the Commission on Systemic Racism in the
Ontario Criminal Justice System found that Crown lawyers, judges, and _dcrcncc
somsel did not believe Crown discretion resulted in systemic racism {Or_mmn._
Commission 1995, 191), the Royal Commission into the wrongful con\'u:[mn of
Donald Marshall (see Chapter 2) concluded that ‘the fact that Marshall \\‘Li'i‘ a
Nutive was 2 factor’ in why ‘the criminal justice system failed [him] at virtually
wery turn’ (Nova Scotia, Royal Commission 1989, 15). Though we do _no.t
intend to impugn the integrity of individual Crown attorneys with the suggestion,
the existing and conflicting evidence suggests that greater and more sophisticated

sudy of this issue is needed.

Why Launch a Civil Suit?

& explained earlier, there are three reasons a government may pursue civil m@_
ton: to resolve a contractual dispute with a private business; to resolve a .““_"-"d'“‘"‘
tonal dispute with another government, usually regarding the federal Llﬁ""‘““". Of
powers; and to influence public policy, as with British Columbia’s img.mon_
aginst tobacco companies. Such litigation has not, however, been the subject ot

Wstained academic study.

Why Use the Reference Procedure?

Asnoted earlier, references have a long history in Canada, and they have been
plitically motivated from the outset. As Jennifer Smith (1983) pomnts out, when
the federa] government created the Supreme Court in 1875, it also created ’ihc‘
erence procedure, and the hope of people like Sir John A. Macdonald was tk}‘.u
the procedure could ke tsed to ‘}mh“g the federal division ”1'}‘(’“ ers more etf-

dently—ip short, governments 1nto federal

to stop incursions by the Pl'“\'”““i

urisdictie JJves the reference power as
Insdiction, However, the provinces soon gave themselves the reference |
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well, and ever since, the two levels of government have used references on hight
A y

politically charged issues, including matters unrelated to the federal division of
n o

powers.

e R e :

Strayer (1988, 31 h—_’)_a)_ provides the best summary of the advantages of the ref.
erence procedure, any of which could prompt a government to launch a refor-
ence. In keeping with their originally intended function, references provide 2
ﬂc‘fﬂb%t nlt:‘ilﬂﬁ for each level of Government to challenge the constitutional
-a‘ush-onry of the other level of Government’, a procedure which, at least for the
federal government, has replaced the now-defunct constitutional powers of disal-
immgce _md reservation (322).% This option is particularly attractive when one
}E-f\'(?] is pﬂlmwfaﬂ_\j weak and cannot obtain what it wants through regular negotis-
ton or constitutional amendment (Riddell and Morton 2004). This has occurred
on several occasions, such as when Alberta objected to Trudeau’s attempt to tax
natural gas exports under the National Energy Plan (Reference re Proposed Federal
Tax on Exported Natural Gas 1982; see Riddell and Morton 2004), and when sev-
erai provinces opposed Trudeau’s plan to amend the Constitution unilaterally in
1980 (Patriation Reference 1981). The reference procedure can also be used by one
province against another, as evidenced by one of the most creative reference cases
on record. In the so-called Chicken and Egg Reference (Attorney General of Manitoba
v. Manitoba Egg and Poultry Association et al. 1971), Manitoba—a major egg
exporter—attacked Quebec’s egg marketing scheme that protected Quebec egg
prod_ucerﬁ by restricting imports from other provinces. Whereas other provinces
rctah_ated by restricting chicken imports from Quebec (a major chicken supplier),
Manitoba took a more innovative approach: it adopted, at least on paper, (com-
Plctcly unnecessary) egg marketing scheme identical to Quebec’s and referred it 0
%ts'-mm Court of Appeal in the hopes that it would be ruled an unconstitutional
J_mrmgcmem of interprovincial trade (only the federal government can regulate
interprovincial trade). Manitoba got the ‘loss’ it wanted and appealed it to the
Supreme Court, which also found the scheme—and by extension, Quebec's—
un_constituri(m.ﬁ. The Chicken and Egg Reference suggests another advantage of the
”‘f‘“_‘m““‘ procedure—it allows governments a measure of control over the factual
l_)as]_s on which the case is decided. As noted in Chapter 7, one of the chief hurdles
for ll?tc‘ﬂ_“i[ groups trying to conduct strategic litigation is to find and manage test
cases” that provide the factual context best-suited to the desired legal outcome.

The reference g o X ek :
erence procedure allows governments to overcome this difficulty by giv-

ing them the power to frame the issues sent to the court as they wish.

Strayer cites several other advantages of references, including that it allows 3
%,:f)&‘:;rzzlxlcz:t to bring before the courts an issue that might not arise through regu-
lar litigation, either because of the expense to individual litigants or because the

155U€ 1S regarde e ¢ - . y - 2 g - TR

i s regarded as ‘non-justiciable’. The Patriation Reference mentioned above 183
FO0( )
gooc

xample of the latter, because the provinces asked the court whether there

was a ‘cons ] SRR E S s B
istitutional convention’ or tradition—by definition, not a law—requiring
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prﬂ‘-’iﬂti’-ﬂ consent to any constitutional amendment that affected their jurisdiction.

The main additional advantage he notes, however, is speed, for it quickly gives

governments t
rough regular litigation. This is especially valuable if there are conflicting deci-

he benefit of a legal opinion that might take several years to acquire

dons in the lower courts; or if the government in question wishes to set up a com-

plex, 1arge-scale program, as witnessed in the Anti-Inflation Reference (1976)
regarding
s regulatory authority over a pressing issue (such as natural resources, as in

federal wage and price controls; or to clarify which order of government

Referenice re Proposed Federal Tax on Exported Natural Gas 1982 and Reference re
Newfoundland Continental Shelf 1984). In British Columbia’s potential reference
regrding polygamy, we can see an additional dynamic related to federalism when
4 province secks clarification of a federal law that the province has the responsibil-
ity to enforce but cannot amend.

References also offer governments some political advantages not mentioned by
Strayer, all of which are exemplified @if not fully realized) by the same-sex mar-
ruge reference. The first of these is ‘agenda management’, or the need to deal with
apolitical issue. Although references are often lauded for their speed compared to

rgulr litigation, they can also be used to delay government action on a poten-

tally explosive issue, much like a Royal Commission. When the federal govemn-
mentamended the terms of its reference on same-sex marriage six months after the
inital reference (see note 2), it was in part to postpone the expected date of the
Supreme Court’s decision so that it would not fall in the middle of an election
ampaign (2 tactic that proved unsuccessful, as it turned out) (Huscroft 2004, 258).

The second political advantage of reference cases is position legitimization. As
mentioned in Chapter 6, because courts enjoy greater public support than elected
governments, politicians seek the court’s approval of their preferred policies or
legal position to enhance their perceived legitimacy and to weaken political oppo-
sition. Although this happens with any court victory, some references seem
designed primarily to elicit this support in a timely fashion. This was certainly
Ottawa’s goal when initiating the Reference re Quebec Secession (1998) on whether
Quebec could unilaterally separate on the basis of a referendum question designed
R_Uldy by the government of Quebec. The Supreme Court’s decision endorsed
Otawa's position that the federal government would not be bound to recognize
iy future vote in favour of separation if the referendum question were not suffi-
.fit'lltly clear, and that Ottawa should have a say in the wording of future questions.
Thmc principles were later enshrined in the federal government’s Clanity Ad. The
fist _l‘"t‘“'lﬁn of the same-sex marriage reference questions is another example. If all
fh'c federal government wanted was to obtain the Supreme Court’s position on the
muf" it could have simply appealed the Halpern or EGALE cases. Instead, 1t
dra.tu-d abill legalizing same-sex marriage and asked the Court what was essentially
ingeed question: would recognizing same-sex marriage violate equality rights? The

thort answer e .
mswer is that it would not, and the government knew this- ~-the question
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was designed to elicit a specific response from the Judges: ‘same-sex marriage is
consistent with the Constitution.’ It should be noted that the government's critics,
both within the opposition parties and its own caucus, saw through this tactic, an&
the government was pressured to ask the more pertinent question of whether the
traditional definition of marriage was unconstitutional.

The third additional advantage of references, closely tied to the second, is
‘buck-passing’ or transferring political responsibility. By eliciting a judicial ruling,
a reference case can create a situation where the government can claim that it ‘has’
to pursue a course of action which it already prefers (‘the court made me do it),
but which is politically divisive or unpopular. Turning again to the same-sex mar-
riage issue, Ottawa could have simply passed legislation recognizing such couples;
its use of the reference procedure was clearly intended to give it political cover.
Once again, however, its attempts were frustrated when the Supreme Count
declined to say whether the Charter reguires the recognition of same-sex marmiage.

This points to a problem for governments with the reference procedure: the
court may not co-operate, either by ruling against them, or by refusing to answer
the question. s. 53(4) of the Supreme Court Act states unequivocally that the Court
MUST answer any question put to it, yet the justices have carved out exceptions
where the questions are overly abstract or ‘would throw the law into confision’ by
contradicting the (legally binding) rulings of lower courts (Reference re Same-Sex
Marmiag

e 2004). This latter exception would appear to defeat one of the purported
benefits of references, that they quickly resolve contradictions in the lower cours,
and might indicate the Court’s growing resentment of being thrown such politically
hot potatoes. As well, as noted in Chapter 6, references on politically contentious
issues may ultimately undermine their value by hurting the Court’s legitimacy. This
nisk is exacerbated by the highly abstract (or hypothetical) nature of most references,
which occur in the absence of disputes involving facts or real people. Strayer (1988,
334) makes this point: “Where there are few, if any, genuinely legal criteria to which
courts can resort for a rationale for their decision, they may be perceived as making

a political judgment which may impair their long-term credibility.’®

Why Intervene?

The government’s motivation to intervene in a case as a third party was touched
upon earlier. Like interest groups, governments intervene in an attempt to influ-
ence judicial decision making, in particular how the judges interpret the law. Itis
not known for sure why governments choose to intervene when they do, but
their own guidelines on the matter probably provide a good idea. To begin with,
governments do not mtervene r"lll[ll)c}y. and their f;l\’v‘}’t“rh must obtain ;lpprm'.ll
to do so from fairly lligh up the bureaucratic hierarchy (the Assistant Deputy
Attorney General of Canada and the National Litigation Committee in Ortawa).

According to the Federal Prosecution Service Deskbook (Canada. Federal Prosecution
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Grvice 2005) and the Civil Litigation Deskbook ((Z;srlafla. IJspam‘nem of'juuau:
‘20(]3‘ A-2.6),% ‘There is no single principle which guides decmom_ in this area,
o different factors will weigh more heavily depending on _thc circumstances.
The federal government is more likely to favour intervention if thc. issue has been
aied in an appeal court, especially to the Supreme Court, and nf_thnf constitu-
onal validity of federal legislation has been challenged (this is most likely to .D%_'CLH'
in criminal matters, where the provincial Crown is prosecuting the case). If the
ase involves a constitutional challenge in a court below the Supreme Court, the

wovemment is less likely to intervene, but it may it:

+ the legislation is part of an important policy initiative (such as the GST
or firearms registry);

+ no direct party to the litigation (usually the provincial Crown) intends
to defend the legislation adequately; or

+ the federal government has evidence that makes it more able to defend

the law than another litigant.

Federal and provincial statutes require that AGs must be informed of constitutional
dullenges to their legislation, in recognition of the fact that they may wish to
intervene in such cases. Ottawa has also flagged as worthy of intervention cases
involving aboriginal rights, language rights, provincial laws that are similar to fed-
enl laws, ‘legal issues of broad importance’ to federal interests, and exceptionally
important social issues (abortion is cited as an example).

Intervention can also be used in a more strategic sense that is related to inter-
gvemmental relations, because it is a way for one order of government to try to
mfuence the laws of the other. The leading example is the federal governments
reumng interventions over the past three decades to support language-rights
chims against provincial governments (for example Société des Acadiens v.
Asciation of Parents 1986, Mahe v. Alberta 1990, Doucet-Boudeau v. Nova Scotia
203, and Solski v. Quebec 2005), which began as part of Prime Minister Pierre
Trudean’s efforts to promote official bilingualism across Canada, often in the face
of provincial resistance, especially in Quebec. This strategy is particularly evident
vith respect to minority-language education for anglophones in Quebec and fran-
phones outside Quebec (Mahe, Doucet-Boudreau, Solski), because such programs
¢ cucial to maintaining one’s mother tongue but education is entirely within
the constitutional Jjurisdiction of the provinces. To overcome this dithculty,
Tudeau funded the creation of official language (that is, French and English)
Minority groups (OLMGs), created the Court Challenges Program in 1978 to tund
OIMG litigation against provinces, and intervened in such litigation to support the

[ : . o fe )
Cimans, The capstone to this strategy was the inclusion in the ¢ harter (s. 29), at

Trudean’s insi 4 : > ‘ ATe eXeIND
_”idhl"b nsistence, of minority-language education rights, W hich are exempt
from the « ‘ . . =20 ) . ) - o
om the s, 33 notwithstanding’ clause and which provide a strong foundation tor
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OLMG litigation (see Riddell 2004). Provinces may also intervene strategically
cases involving another province to encourage a judicial ruling that will legi;tin)n:l
their own policy initiatives. Manfredi (1994) gives the c‘.xamble of inter\;emmni
by Ontario and New Brunswick in support of an Alberta francophone OLMG i|;
Mabhe, at a time when their own pro-bilingualism policies were meeting with siff
political opposition. A Supreme Court ruling endorsing minority-language edu.ra-
tion ‘could be mobilized by both provinces to dilute this oppositim; by allowing
them to argue that their new policies were required by their constitutional ubligut
tions’ (Manfredi 1994, 111).

Why Appeal?

To understand why the government might appeal in any given case, one needs to
ask what the government’s goals are when appealing—what does it seek to
achieve? Most fundamentally, we can assume that—like any appellant—the gov-
ernment seeks to minimize or reverse the loss it suffered in the lower courts. Al
losses in litigation entail some cost to the losing party, and when governments lose
in court, their costs can be sorted into two categories: financial and policy costs
Like private litigants, governments may have financial expenses if found liable in
awvil suits, as well as the expense of preparing and presenting the case. In addition,
however, the state may bear fiscal costs associated with a policy change, for exan-
ple, being ordered by a court decision to provide minority-language education.
Policy costs include the loss of a particular statute to judicial invalidation or signif-
icant reinterpretation, as was the case with the abortion law in Morgentaler, A
rc%:‘ucd policy cost is the opportunity cost (in time, personnel, and political capital)
of attempting to draft replacement legislation, as the Mulroney government
learned in its two unsuccessful attempts to pass a new abortion law.

There has been little rigorous examination of governmental decisions 0
appeal, even in the US (but see Salokar 1992: Waltenburg and Swinford 199%,

1900k, - AV Do an ; s
1999b; Zorm 2002; Pacelle 2003), but recent work (Hennigar 2007) sheds some
i

light on appeals by the federal government to the Supreme Court of Canada in
Charter cases. The evidence from Canada and the US is that government
appeal—as with intervening—only selectively and on the basis of a variety of fac-
[,“ﬁ' In the Canadian case, the federal government seeks to appeal in only about
20 per cent of the cases where it could.® Its decisions to appeal are the product of
calculated decisions based on costs, case importance (or ‘salience’), the prospect of
winning on appeal, and, in certain circumstances, the chance that the Supreme
Court will grant leave to appeal (‘reviewability’). Specifically, an appeal is much

tore likely if there was dissent among the judges of the lower appeal court; I the

1

ernment’s pov

ower court crafte e i . " imits the gove
ourt crafted a novel interpretation of the Constitution that limits the gov
ver (but only, curiously, if there were interveners present in the

case): and s COUrt “rew W7 b - ’ 's law DE
if the court ‘rewrote (‘judicially amended’) the government's Jaw being
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fhaﬂellgﬁd-"' Appeals in civil cases are more common than in criminal cases, not

suprsingly
What is equally interesting is what does not influence the decision to appeal: the

since the former tend to involve greater financial and policy costs.

ideology of the Supreme Court, which party is in power, or if the lower court
dmply srikes down (‘nullifies’ or ‘invalidates’) a law and leaves it to Parliament to
fix, This surprising finding about nullification shows that the simple fact of judicial
stivism is less important to government decision makers than the form this
civism takes, for the government challenges only the greatest incursions on its
policy authority. The evidence permits the conclusion that the AG Canada
xtively defends the authority of the government and, correspondingly, challenges
sempts by the lower appellate courts to expand judicial power, regardless of the
paty in power. As well, government decision makers appear to actively consider
smitegic factors, such as minimizing or avoiding losses on appeal.

As the evidence from Canada and the US confirms, governments do not, as a
general rule, waste resources or risk their credibility with the Supreme Court by lit-
ipting ‘lost causes’. Winning is also important for jurisprudential reasons, namely,
tt losing before the country’s highest court of appeal may establish an
wfivourable legal rule with the widest possible application or, as Waltenburg and
Swinford (1999, 254) find, governments *will not put good precedent at risk.” The
ks of appealing are even greater for the Canadian federal government, in that its
loses are limited when they occur in provincial courts of appeal, whereas a loss
before the Supreme Court has consequences for the application of federal law at the
mtional level, This is because rulings by provincial courts of appeal apply only In
the jurisdiction of that court (for example, Ontario for the Ontario Court of
Apped), but the Supreme Court’s decisions apply in all jurisdictions. In view of this
sk, governments have an extra incentive to avoid losing in the Supreme Court.

Allof these findings more or less confirm the AG Canada’s own views on appeal-
g, Departmental documents and interviews with government lawyers (see
Hennigar 2002; 2007) suggest that they do not appeal routinely and that there is a
thorough, centralized approval process for appeals to the Supreme Court. In partic-
uty high-profile cases, such as that on same-sex marriage, the decision to appeal
my even be debated at the highest levels of the political executive, by the cabinet
dthe Prime Minister, and could include calculations about the impact of the issue
"in anticipated election (MacCharles 2004, H1, H4; Hennigar 2008). Moreover,
dfplazmr‘[cm officials are cognizant of the Court’s limited capacity to hear appeals and
ther office’s nstitutional credibility with the Court's justices. Consequently, depart-
mental guidelines (Canada, Federal Prosecution Service 2005) recommend seeking

im;l)’{u o 7| ‘ - ’ :
ppeal only when the public interest” requires it, as whenmn:

he issue raised by the case is of widespread importance, or its Impact 15
not confined lar
tcontined largely to the immediate case;

the lower courts diff; :
lower courts differed in interpreting the issue raised;
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the decision could impair the enforcement or administration of 2 signifi-
cant government policy initiative if left unchallenged;

the resources required to prepare and present the appeal do not signifi-
cantly outweigh the value of pursuing the case further; and

there are public expressions of concern about the lower-court ruling (but

only where the arguments for and against appealing are evenly matched)

As with many other areas of government litigation in Canada, more research is
needed to gain a fuller understanding of the decision to appeal.

Befor_ﬁ proceeding, it is important to recognize the broader political signifi-
cance of the government’s appeal decisions, in particular how the governments
selectivity has important implications for judicial agenda setting. A large body of

cent work on judicial activism through the ‘rights revolution’, led by Chales
Epp’s (1998) comparative analysis and by Morton and Knopff (2000) in Canada,
emphasizes the courts’ passive nature, or the fact that judges require other acton
to bring cases for adjudication. Scholars identify the crucial role of interest groups
in this regard. Epp (1998, 3), for example, concludes that Canada’s ‘rights revolu-
an' is explained primarily by a ‘support structure for legal mobilization, consis-
ing of rights-advocacy organizations’, or what Morton and Knopff term the
‘Court Party’ (see also Smith 1999; Brodie 2001; Hein 2001). This conclusion
ignores the fact that govemnments are by far the most frequent appellant in rights lit-
igation. By definition, most Charter-rights claims are directed at government
institutions, officials, or legislation, and, as ‘the ultimate repeat player, the
national government has a vested interest in broad, long-term jurisprudential
development that provides an incentive to bring cases to the highest court in the
land. Thus, the rise of the judiciary in Canada has, ironically, been made possible
to a large extent by the very institution that stands to lose authority because of
judicial activism. On the other hand, a decision by the government not to appedl
1?55@“ in rights litigation means that important constitutional questions are kept
from being heard in the highest court in the land, or at least delayed. A notable
example is whether the Charter's equality rights provisions protected sexual orien-
tation, and accordingly whether statutory human rights codes must as well The
federal government did not appeal from its loss on this issue in the Ontario Cout
of Appeal in 1992 (Haig v. Canada), and the Supreme Court of Canada was not

able to address this question fully for another six years (in Vriend v. Alberta 1998).
Why Concede?

Any Sy : -
\ny time a government is sued, it must decide whether it is willing to defénd

itself or whether it will concede. In typical civil litigation (see Chapter 10), con-

\(‘E"] J L1 4 T gt . A ’ P 211~
ling usually means se ttling out of court or seeking a resolution through alternd
the

uve e re r : i
ve dispute resolution. Both strategies were employed in recent years by
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federal government in response to claims by Aboriginals about abuse (both physical
und cultural) resulting from state- —ordered or -sanctioned residential schooling. That
t of cases, though exceptional for their number and the amount of financial dam-
iges chimed—the May 2006 settlement will cost over $2 billion, in addition to the
over $250 million already paid through litigation and ADR—point to several factors
the government (like any litigant) would consider: financial costs, time, personnel
reguired, and the consequences in terms of public relations of appearing to “fight’.

Litigation under the Charter of Rights raises a special issue for the government
yith respect to concession, however, and it is the scenario that has received the
most scholarly attention (Edwards 1987; Scott 1989; Huscroft 1996; Jai 1998;
McAllister 2002: Rooach 2000, 2006): should the government concede in court
tut its own legislation is unconstitutional? Most of the treatment of this issue
aises int the debate over whether the AG should be able to make such concessions
‘ndependently’ over the objections of his or her own cabinet and/or Parliament.
That debate is surveyed in the next section. For now, let us consider the various
options government lawyers have when presented with a Charter-based challenge
o a statute, as outlined by Huscroft (1996). The first is a “full Charter defence’,
which sees the government arguing that the law does not violate the claimant’s
nghts, and, should the court disagree, that the law is a ‘reasonable limit’ under sec-
tion | of the Charter. (Section 1 permits the government to limit the Charter's
fights so long as the limits are ‘reasonable’, explicit in the statute, and ‘demonstra-
bly justified. %) Governments usually offer a full defence.

A second option is to give a ‘limited Charter defence’, which could mean
either conceding the rights violation but not s. 1 or to contest the rights violadon
but offer no 5. 1 defence. In the Sauvé (2002) case, the federal government con-
weded that the law—which denied the vote to prisoners sentenced to at least two
jan—violated the Charter’s s. 3 right to vote, but offered a vigorous s. 1 defence
bused on political philosophy (social-contract theory), the importance of citizen-
ship and voting, and the fact that the prohibition ended when the prisoner was
teleased. An example of a case where no s. 1 defence was offered is C/ haoulli, men-
tioned already several times in this volume, which concerned whether Quebec’s
ban on private health insurance violates the Charter’s s. 7 right to ‘life, liberty, and
“:Clll‘ir}: of the person’. As co-defendant with Quebec, the federal government in
Chaoulli denied that the ban violated s. 7 but did not address s. 1, possibly because
tt.w. AG Quebec offered a full Charter defence of its law. Whereas some violations,
Hfound, would be difficult to justify as ‘reasonable’, as a general rule failing to
"jie 5. 1is a questionable tactic because it gives the court no choice but to find
the lawy unconstitutional if it does find a Charter violation—which occurs much
more often than 3 finding of unreasonableness (Hiebert 1996; Kelly 2005).
| The third option is a ‘full concession’. which entails conceding both that the
W violates a Charter right and that it is unreasonable. A government might

thoose
this strategy if the law was passed a long time ago (especially before the
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adoption of the Charter), or if it was passed by a previous government of a differ.
ent party. An example of full concession is Schachter v. Canada, where the federal
government accepted that its law denying parental-leave benefits to new biologi-
cal (but not adoptive) fathers unjustifiably violated the Charter’s equality rig};ts,
Indeed, the only reason the government even appealed the case was to challenge
(successfully) the lower court’s remedy of ‘reading in’ natural fathers; though
Ottawa had already extended such benefits to all parents, it had cut the amount
significantly to maintain the overall cost of the program. While this example sug-
gests the government’s full concession was motivated by the fact that it had 2
replacement program in place, it remains unclear why the government opts for 2
particular one of these three strategies at a given time.

Should the Attorney General Be ‘Independent’?

It was explained earlier that the principle of prosecutorial independence is well-
established in our legal tradition to prevent politically motivated prosecutions and
miscarriages of justice. Our focus here, however, is on civil litigation, particulary
when it involves constitutional challenges to government policies. Writing in
1987, John Edwards, the foremost scholar of Attorneys General in Canada, con-
cluded that ‘[t]here appears to be considerable confusion as to whose interpreta-
tion of the law, whose assessment of the policy implications of the legal conflict
should prevail’ when ‘a conflict of opinion arises by virtue of the Attomey
General’s assessment of the legal and policy issues’ (51). Two decades later, this
confusion persists. Edwards’s widely cited argument was that the AG has a special
duty to ‘protect the Constitution’ and to represent the ‘public interest’, even if
this requires that he or she advance a legal position in court at odds with the
wishes of the government.

His concern is understandable. Liberal democratic regimes contain an inherent
tension between the government's partisan incentive to appease the voting major-
ity (or at least a plurality, given our electoral system) and the responsibility ©0
respect the rights and freedoms of individuals and minorities. This tension is par-
ticularly acute when the minority is an unpopular one. Edwards went so far as to
advocate the creation of a separate, independent litigation office which would
represent the government in all criminal and civil proceedings and whose head
would report to the AG but sit outside cabinet, like the Office of the Solicitor
General of the United States.® Edwards’s position that the AG should refuse 0
defend laws which he or she believes are unconstitutional has been echoed by for-
mer Ontario Attorney General Ian Scott (1989) and, more recently, by
Department of Justice Canada senior counsel Debra McAllister (2002), Ontarid
Deputy Attorney General Mark Freiman (2002), and law professor Kent Roach

| A _ _ i
(2000, 2006). In the most recent contribution to this debate, however, Roach

(2006) ] only

contends that AGs should concede that legislation is unconstitutiona
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frer all attempts to resolve potential violations through other legislative means
! $

(icluding invoking the s. 33 ‘notwithstanding’ clause) have been exhausted.

Fdwards’s position has not gone unchallenged, however. Huscroft (1996)
irgues that the AG should be independent from the political executive but only to
the extent ne
of Parliament, a government minister, and the chief Law Officer of the Crown,

cessary for the AG to adhere to the will of the legislature. As a member

e AG has a duty to represent the legislature, a duty that requires him or her to
ielend the impugned legislation and to prosecute existing laws. Huscroft criticizes
Sott's argument for its ‘presumption that the public interest lies only in vindicat-
ing the Charter rights of individuals’ and for ‘overlook[ing] the constitutional
nerest inherent in defence of the legislative process’, in particular ‘the effect of
fenying the legislative branch a voice in the judicial process’ (1996, 154-5). Put

y, legislatures should repeal or amend ‘obviously unconstitutional’ laws, not

lave it to the AG to orchestrate their judicial nullification. Huscroft is especially
wncerned about AGs’ conceding that legislation is unconstitutional when the leg-
shiure has clearly rejected the government’s attempt to amend the challenged
legisation or where the law was adopted through a free vote; concessions by AGs
insuch circumstances, in Huscroft’s opinion, undermine respect for the legisla-
e Whether one agrees with Huscroft that the AG should serve the legislature
niher than the executive (or herself) depends on what policy tools one believes
the political executive can use legitimately. Elections clearly empower govern-
ments to pursue their policy goals, but can governments use only parliamentary
mechanisms or litigation as well? The authors of this volume do not seek to
aswer this question, only to raise it.

Another criticism of Edwards’s argument is that the AG’s conception of the
Public interest” may be excessively legalistic. Julie Jai, herself a government lawyer,
observes (1998, 18) that litigation decisions made within the AG’s office usually
ore non-legal factors such as policy design, political consequences, and financial
cus, Given that litigation positions—and court rulings—in Charter cases can have
il of these non-legal implications, Jai concludes that questions such as whether a
Wvemment action is a ‘reasonable limit' on Charter rights is ‘an issue involving as
much policy as law, and might be most appropriately decided by Cabinet’ (18).

More fundamentally, one could challenge the authority of the AG to independ-
ey ascertain and represent the public interest at all. In a society as complex and
Purdlisic as Canada, ‘the very notion of a single public interest . . . is hotly contest-
 Roach 2000, 26-7). On the one hand, the pluralistic public interest can be rep-
tsented by the public in litigation, through the participation of citizens and interest
foups, After all, \\']1},’ does the pllNl(' interest need to be :_{‘.hlrdc‘d by a state offi-
M= full, partisan member of the political executive, no less— if the ‘public’ can
PRI in court to speak for itself? Over the past thirty years, the }‘UM!( have been
"”l'UUr.lgcd in a variery of ways to do so, including by the relaxation of traditional

Sang) i 5 ; - f interest-
g rules by the Supreme Court of Canada, government funding of interest
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group litigation, and the opmrlmg of the courts to third-party interveners. Take, for
example, the same-sex marriage cases: in Halpermn alone, seven same-sex coupley
ijl%mged the legal status quo with the support of three interest groups (EGALE
(;{“U_d‘k}. t!u“ f\‘it‘tr()pt3ii{;111 Community Church of Toronto, and the Canadia
& %m}moi] of Liberal Rabbis for Same-Sex Marriage), and the Canadian Human
l{}g?‘irs Commission. This is not to deny the importance of courts’ hearing a variety
of viewpoints, but there are other measures the courts can employ to this effect th;;t
do not require the AG to oppose his or her own government.

On the other hand, the AG’s responsibility to serve the public interest is not
unique among government officials. Carney (1997, 6) correctly observes that AGs
‘are not the guardians of the public interest. That responsibility is shared by 4l
who are vested, directly or indirectly, with the sovereign power of the people:
parliament, the executive and the judiciary.’ If the AG cannot legitimately clima
monopoly on representing the public interest, then his or her monopoly over the
conduct of government litigation presents a problem when it is used to concedea
law’s unconstitutionality, over the objections of cabinet, on the basis of the public
mterest. As the government’s sole legal representative before the court, the AGs
assessment of the public interest is the only one presented to the court on behalfof
the government, even if it is not the only assessment within the government. Ina
recent speech, Andrew Petter (2007b), the former Attorney General of British
Columbia, criticized the influence government lawyers have on their lay col-
leagues in cabinet. He stressed that non-lawyers are risk-averse and are deferential
to lawyers with respect to litigation, admitting that he had used this fact to his
advantage when advancing his own policy preferences. Thus, the AG’s office hasa
strong capacity, not only to shape the legal position taken in court on behalf of
other departments, but also to secure changes to proposed legislation in the name
of preventing litigation (see also Kelly 2005 on the latter scenario).

Despite its numerous advocates within the legal academic community, concrete
examples of AGs’ exercising independence in litigation are rare, One that we know
of involved lan Scott when he was AG of Ontario, when he conceded in the
Blainey (1985) case, against the wishes of his government, that rules barring gk
from playing in boys’ hockey leagues and from challenging this under the Ontario
Human Rights Code violated the Charter’s equality rights (see Scott 1989, 124-3).
Ironically, the Ontario High Court of Justice rejected Scott’s concession and
upheld the ban, although it was overturned by the Court of Appeal.¥ Although
AGs Canada have conceded Charter violations in several cases, there is no evidence

s ol - o ; ) v a 2
that they did so over the objections of their Prime Minister or the cabinet.

Governments in Court: A ‘Success’ Story

In large measure be f ey ; appear It
irge measure because of the prosecution of offences, governments appear It

court more often than any other litigant. Governments are also, however the
flect and

most successf s¢ of : - . i§ &
1 1ccessful class of litigants. This section provides evidence to this ¢
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explores possible explanations for the government’s high success rate in court,
including the idea that experience as a litigant breeds success.

There are no comprehensive statistics on the success rate of litigants for every
evel of court in Canada in all types of cases, and the most thorough figures in
wistence are somewhat out of date (McCormick 1994). Nonetheless, the avail-
Jble data indicate that governments in Canada are extremely successful in court.
McCormiick’s (1994) study of the provincial courts of appeals from 1920 to 1990
1d of the Supreme Court of Canada from 1949 to 1992 examined the success
ate of different categories of litigants in all types of cases.’® His two main conclu-
sons were that governments are more successful than other categories of lit-
gnts—including big business, unions, other businesses, individuals, and other
interest groups—but that the type of government or governmental role matters.
Specifically, the government was most successful in appeals from the prosecution
of offences (as ‘Crown’), winning roughly two-thirds of the time. In non-criminal
ases, the federal government was noticeably more successful than the provinces
(s 2 group—individual provincial figures were not given), and that municipal
govemments were the least successful. Indeed, provincial and municipal govern-
ments were slightly less successful than big businesses. Nonetheless, these govern-
ments still win over half the time.

McCormick also calculated a more nuanced measure of success developed by
Wheeler et al. (1987) called ‘net advantage’, which refers to the phenomena that
‘ppeal courts tend to affirm rather than to reverse the lower court’ and that gov-
emments appeal much less often than they are appealed against (McCormick
1994, 159). Net advantage is calculated by subtracting a litigant’s loss rate when
tespondent from that litigant’s suecess rate when appellant. McCormick discovered
that the Crown was the most successful litigant (with a net advantage of 26.9 per
ent), followed by the federal government (20.4 per cent), big business (15.0 per
«nt), and provincial governments (3.7 per cent) (1993, 532).

Not surprisingly given the high profile of Charter of Rights cases, especially in
the Supreme Court of Canada, there is more information on success rates in those
cases, although it is still woefully incomplete. In the Supreme Court, governments
leken together) have been successful at defending their laws and the actions of
tflwir officials, especially the police, against roughly two-thirds of Charter-based
“‘ii?*"t‘ﬂges since 1982, and they have become more successful over the last decade
(Kelly 2005). The reason for the upward trend (or downward, for rights claimants)
HI]IO.SII likely that laws drafted before the Charter. and therefore most likely to vio-
lte rights, have already been struck down, or repealed by governments, and gov=
L:mm“'m officials have become used to working with the Charter. Chapter 11
*Ximunes in greater detail how the threat of Charter litigation has influenced gov-
L'rnmcm PUlit‘-Y-ln.akmg_ When it comes to defending statutes (as O}\po\c‘d to the
L‘unfilit't' of government officials), the federal government 1s slightly more success-
tul (65 per cent) than the provinces (60 per cent) (Kelly 2005, 148). Informanon

on Charter cases i e
rcases in the lower courts is rare, but the evidence suggests governments

4—4—4



264 Part1l Actors in the Process

are C\A-'en more able to defend their statutes there (Kelly 2005; Hennigar 2007),
The federal government, in particular, posted a remarkable 73.2 per cent Charter-
case success rate (+46.5 per cent net advantage) in the provincial courts of appeal
and the Federal Court of Appeal between 1982 and 2000 (Hennigar 2007),
Ottawa was only slightly less successful in Charter cases involving civil liigation
(168 wins of 237 cases, or 70.9 per cent) than criminal prosecutions (268 wins of
356 cases, or 75.3 per cent), with respective net advantages of 44.3 and 47.8. In
the Charter cases before the Supreme Court of Canada between 1986 and 1997,
the federal government enjoyed a net advantage of +38 per cent, while the
provinces enjoyed a lower net advantage of 31 per cent (Hausegger 2002).
Unfortunately, we have no figures for Canada’s trial-level courts.

The federal success rates are comparable to that of the US national government,
which has a net advantage of 45.1 per cent in the US courts of appeal (Songer and
Sheehan 1992) and 35.9 per cent in the US Supreme Court (Sheehan, Mishler, and
Songer 1992). On the other hand, Canadian provinces as a group are less successfil
than American state governments as a group, which have net advantages of 30 per
cent in the courts of appeal (Songer and Sheehan 1992), 11.2 per cent in the US
Supreme Court (Shechan, Mishler, and Songer 1992), and 11.8 per cent (with
large city governments) in the state supreme courts (Wheeler et al. 1987; see ko
Farole 1999).% It must be noted that there is much, much more academic study of
government litigation in the US than in Canada (or really anywhere else in the
world). Governments in Canada are generally more successful than those in other
countries, apart from the US, although governments are usually the most privileged
litigants in their own countries. This was confirmed by Haynie et al. (2001), who
undertook a similar study to McCormick’s in Canada, Australia, Great Britain,
India, the Philippines, South Africa, and Tanzania (see also Kritzer (2003b) for a
review of the existing comparative literature). The exception to this pattem i
Australia, whose national, state, and local governments are all remarkably unsuc-
cessful in that country’s High Court. Though they all win about half of their
appeals, they frequently lose when they are the respondent, resulting in 2 low net
advantage for the national government (11.8 per cent) and negative scores for the
states (~2.5 per cent), municipalities (~16.5 per cent), and governments as the
Crown in criminal matters (2.0 per cent) (Smyth 2000).

Another form of litigant success is getting leave to appeal to the highest courts,
and here again governments fare better than other litigants (Flemming and Krutz
2002a; Flemming 2004). Who is able to secure leave to appeal has broader impor-
tance for the legal system beyond simply the chance to win a p-‘lr'tiCUIi“' case.
Because appeal courts routinely shape the law through interpretation (and increas-
ingly, make policy), those parties that get their cases heard ‘will have a hand in
directing the path of the law’ (Flemming and Krutz 2002a, 811). Parties that are
disproportionately successful in securing leave to appeal, such as government,
{ht‘rcﬁarv

possess more power and influence over agenda setting than others. It}
) winning

tmportant to note, however, that ‘setting the agenda’ is quite distinct fron
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he case once the court hears it. The Supreme Court of Canada, for instance,

wevenses lower appe
Court reverses about two-thirds of its decisions (Flemming 2004, 53; Supreme

al-court rulings only about half the time, and the US Supreme

Court of Canada 2008a, 8). In other words, securing leave to appeal to the
Sypreme Court means that one is as likely to lose one’s case as win, statistically
peaking, although governments are still more successful in this regard than others.
sill another measure of success is how the government fares when intervening as
s third party in support of another litigant. In the simplest terms, is a party more
lkely to win when it has the support of a government? As Table 8.1 shows for
Charter cases in the Supreme Court between 1986 and 1997, the answer is clearly
yss, regardless of whether the party is the appellant or the respondent. A more
nuanced analysis reveals the interesting result, however, that the federal government
ifluences the outcome of Charter cases only when it intervenes to oppose the rights
dimant. That is, the Court is less likely to find in favour of the rights claimant
when the federal government opposes the claim. In contrast, provincial government
iterveners have influence when either opposing or supporting the claimant.*

Besides case disposition and leave to appeal, there are other, more substanave
ways of measuring litigant success, such as the creation of favourable or unfavourable
legel interpretations as precedents (Morton and Allen 2001). Legal interpretation is
apecilly prevalent in appeal courts and is closely tied to law-making. Moreover, it is
psble to win a dispute for the wrong legal reasons, or conversely to lose on dispo-
stion but obtain a favourable interpretation. For example, in Egan v. Canada (1993),
1sme-sex couple was unsuccessful in its claim for a spousal pension under Old Age
Seaurity, but it secured the important ruling from the Supreme Court of Canada that
sl orientation was protected under the Charter’s section 15 equality rights.
Manfredi (1997) terms the phenomenon of judges interpreting the Constitution

icro-constitutional politics’, and likens it to amending the Constitution without

going through the formal amending formula.* Most studies of the success of lingants
tgurding legal interpretation focus on interest groups (Riddell and Morton 1998;
Manfredi 1994; Hausegger 2000; Morton and Allen 2001; Manfredi 2004; Riddell
l.cm}' but Hennigar's (1996) analysis of the federal government’s first decade of
Charter cases is an exception. That study found that Ottawa was far more successful

ont'case disnacit 5 ~ T
tase disposition (74 per cent) than at persuading the Supreme Court of € anada to

ble8.1 Government Success as Third Party Before the Supreme Court,
Charter Cases Heard 1986-97
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Mt Supporting Appellant (%) Supporting Respondent (%)
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adopt the government’s interpretations of the Charter (49 per cent). The P was

widest when the federal government intervened in criminal law cases, where the sid

_ : ‘ quarter
of its legal interpretations were adopted by the Court. This points to the need for

it supported won on case disposition three-quarters of the time yet only one-
turther, more nuanced study of government success rates in court, and in particular
of whether ‘success” translates into ‘influence’ over legal interpretation by the court
(see Chapter 7 for a discussion of this distinction). ;

Why are governments so successful in court, at least on case disposition
Several explanations have been offered (mostly generated in the US), but the
dominant one is ‘party capability theory’ (Galanter 1974). According to party
capability theory, the judicial system favours ‘repeat players’ (RPs) or wel-
resourced ‘haves’ who litigate frequently. RPs develop expertise, long-term legi
strategies, and institutional credibility with judges and court staff, and they have
‘economies of scale’, which translate into low start-up costs for any individual cxse
(as they already have lawyers on staff), and access to legal specialists (Kritzer and
Silbey 2003, 4-5). Repeat players can be businesses or organizations (for example,
an interest group like LEAF), but the ultimate repeat player is a large government.
At the other end of the spectrum are ‘one-shot’ (0S) litigants—usually individuals
small businesses,

or interest groups—that appear in court only rarely. One of
Galanter's key findings is that when RPs meet OS litigants in court, RPs tend to
win. This is the scenario most individuals face when they sue, or are prosecuted
by, the government. The party capability theory has been tested and confirmed in
Canada’s highest appeal courts (McCormick 1993), as well as in England (Atkins
1991), Israel (Dotan 1999), and several other countries (Haynie et al. 2001), but it
has a mixed record in the US, where Sheehan, Mishler, and Songer (1992) did not
confirm it, in contrast to Wheeler et al. (1987), Songer and Sheehan (1992), and
Farole (1999), and it was not confirmed in Australia (Smyth 2000).*

Party capability theory is not without its challengers, or at least refinen.
McGuire (1995; 1998) argues that the key factor determining litigant success in the
US is the experience of one’s counsel. Though governments tend to have more
experienced counsel than other litigants, he finds that any government ‘advantage’
evaporates if the either side’s counsel has an equal or greater amount of experience.
In other words, government success rates are inflated by the large number of R
OS cases. This is not the case in Canada. Although a recent test (Szmer, Johnson,
and Sarver 2007) of McGuire’s ‘lawyer capability’ theory in the Canadian context
confirmed that lawyers’ experience influences outcomes in the Supreme Court of
Canada, governments are still disproportionately successful after taking this fetor
nto account. Other explanations in the literature include the previous succes

(rather than just ‘experienc e’) of the lawyer (Haynie and Sill 2007), the ideology 0!

the courts (Sheehan, Mishler, and Songer 1992), and the fact that most judges have
he

conservative backgrounds that favour business, the political establishment, and t

social status quo (Wheeler et al. 1987: Mandel 1994).
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Kritzer (2003b), who offers the most developed challenge to McGuire and the
party capability theory, however, points to several factors that favour govern-
ments. Governments make the rules by which litigation is conducted, including
laws regulating the liability of government officials and the creation of tribunals
it filter cases out of the regular court system. He also points to the government’s
glectivity about which cases it appeals (see also Zorn 2002), although this would
ot explain why the Government of Canada is as successful as a respondent as
when it appeals (Hennigar 2002). Finally, Kritzer stresses that courts are part of the
broader state, and there is 2 ‘norm of deference’ to other state agencies, in no small
measure because judges rely on these other government actors to enforce their
niings (see Rosenberg 1991 for more on this relationship).

Regardless of the ultimate explanation, the high success rate of governments in
court has important political ramifications. At the very least, it is a dash of cold
water on those who think of the courts as a welcoming forum for citizens wishing
to challenge their governments. Though some challengers do prevail, the statisti-

even in cases

ol reality is that the deck is heavily stacked against those individuals
mvolving constitutional rights. This also implies that the prospect of fundamen-
ully reforming public policy or the government itself through litigation must be
viewed with some skepticism. Galanter’s (1974) seminal article on repeat players

was subtitled ‘speculations on the limits of social change’ for good reason.

Conclusions

As the ‘ultimate repeat player’ litigant, governments exercise a significant influ-
ence on the flow of cases and issues to the court system, and their success as ht-
gt has important consequences for the prospect of policy and social change via
the courts. That said, it is also important to recognize that there is a complex
political relationship between governments and courts and that sometimes ‘losing
Svwinning' from the government’s perspective. There are at least five situations in

which the government might prefer to ‘lose” in court (or at least not mind losing):

l. The government wants to change a law or policy but wants to avoid
political responsibility—in short, it wants the court to do it. This might
be because the issue in question is so polarizing for the public that any
action the government takes will provoke considerable opposition, as
with abortion. US scholar Mark Graber (1993) calls this scenano the
‘rlmunujoritarian difficulty’. Or, it might be an issue that w ould expose
File government to damaging questions by opposition parties if dealt with
in Parliament. Or it would save time and ‘political capital’, since chang-
g a policy through the courts means that it might not be necessary to
do so t]lrong]-] Patlismerit. This is mpm.““y useful if the |m]lt‘\ mn ques-

tion was ; y F ty
on was adopted by a previous government of a different party.
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[

Government leadership or some part thereof wants to silence dissent or
criticisms within cabinet, caucus, or society. A good example is the

same-sex marriage case, as noted earlier.

3. The government wants to mobilize its supporters. There is ample evi-
dence that interest groups litigate in the face of almost certain failure to !
highlight their grievances and to foster a sense of political-group identity
(Smith 1999). Similarly, governments may reap political gains with PART “I
clientele or partisan supporters by appearing to ‘go down fighting’. For
example, the Parti Québécois appealed the invalidation of part of its
mandatory French education regime (‘Bill 101°; Attorney General of

Quebec v. Association of Quebec Protestant School Boards 1984),* even Courts at v V Ork

though there was virtually no chance the federally-appointed Supreme

Court would reverse a nullification under the new Charter’s language
rights (which had been drafted specifically to counter Bill 101).

4. The government wants to challenge the legitimacy of the judiciary or
the larger political system. This was a secondary objective of the Parti
Quét

cois when it pursued the ‘lost cause’ of Bill 101 in the Supreme
Court. The court’s decision allowed the separatist PQ to argue that the
Québécois goal of preserving the French language and culture could not
be realized within the legal and political framework of Canada and that
the Supreme Court—which is entirely appointed by the federal govern-
ment—could not be trusted. (This would also help the government of
Quebec argue later that provinces should have more influence over

Supreme Court appointments.)

5. Finally, in some lower-court cases. the government may not have pre-

ferred to lose, but having done so it decides to ‘cut its losses’ and not
:

appeal. This can prevent or delay the issue from reaching a higher court

(such as the Supreme Court), whose decisions get more media coverage

and have wider application.

Refusing to appeal is just one of the tactics discussed in this chapter that the

- . . ~cibility—to
government has at its disposal to shift the issue—and, hopefully, responsibility—t

judiciary. It can also concede to ¢ hallenges against its laws or actions or us¢ [h#
reference procedure, but all of these strategies raise serious questions about whos
really responsible if the court rules against the government. This should be borne
in mind when one is evaluating the effect of the court on policy-making and on
debates about ‘judicial activism’ and the ‘dialogue’ between governments and

courts; those issues are explored in ( “hapter 11,
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the Canadian Forum on Civil Justice as a permanent body to study and recor.
mend changes to the civil justice system in Canada. Its 2006 national conference,
for example, collected research papers under the theme ‘Into the Future: The
Agenda for Civil Justice Reform’. Suggested reforms in all of these initiatives
include either scrapping or limiting civil juries even more, implcmenting
province-wide case management and mandatory mediation (beyond the ex}stin:;
pilot projects), changing the way in which lawyers bill clients, putting strict time
limits on cases, limiting the number of expert witnesses, streamlining the discor-
ery process, and increasing the use of ADR generally. These efforts should not be
dismissed lightly, because previous reform movements in the mid-1990s resulted
in many changes to the civil justice system, including the expansion of simplified
small claims courts, the introduction of contingency fees in Ontario, and the pilot
projects on mandatory mediation and case management mentioned above. Andin
the past ten years, laws permitting or expanding class-action suits have been passed
in all provinces except Prince Edward Island (where a proposal was considered
and withdrawn). Unfortunately for such an important aspect of public policy,
these discussions tend to be quite insular and politically low-profile: although the
input of the judiciary and legal community is obviously crucial, theirs should not
be the only contribution to this debate.

Chapter 11
Courts, Policy-Making, and Judicial Impact

3 : N S T P
Public-policy involves developing objectives to address issues or problems and
selecting means to achieve those objectives. Political choices need to be made

.

amongst competing objectives and the means used to achieve them—choices that

involve value considerations as well as considerations of efficiency and effective

ness. The government of Ontario, for example, decided that a minimum w
law was a useful mechanism to help reach the goal of social equality in society,
even though some economists argued that such laws undermine economic effi-
dency and could actually harm lower-income workers by forcing businesses to
eliminate jobs. In creating its minimum wage law, the Ontario government also
sought to protect the agricultural sector from any negative economic effects of the
lw. Therefore, the law exempted employers from having to pay minimum wage
to any ‘person employed on a farm whose employment is directly related to pri-
mary production of eggs, milk, grain vegetables . . . honey, pigs’ (see
Waddams 1987, 120-1).

This was not the end of the policy-making story though, for the issue wound up
in court when some mushroom workers argued that they should still get mmmum
Wage. When students are asked in class about how they would decide this dispute if
they were a Judge in the case, some respond that they would declare the law unfair
and discriminatory. However, when the dispute was before the courts in the 1970,
the judges had no legal authority to decree the law null and void or to include agn-
cultural workers in the law because there were no constitutionally “I"m‘!:mﬂ?
nghts and no corresponding powers to remedy constitutional wrongs. Judges could
only declare laws unconstitutional on federalism grounds and Ontario was clearly
within its jurisdiction to pass such a law. Hence, the judges’ task in this case was

- i
- surt panel
limited to interpreting and applying the law. The Ontario Div isional Court |

: to Mushroo _‘“ .
that heard the case were split in their interpretations (Ontario Mushroom (.

Learie 1977). One judge, using the ‘literal’ rule of statutory interpretation, declarec
¥ - < ' : ks

i - ce them vegetables;

that mushrooms were fungi and that judges could not make them vege *}’

o 2 ! Teoave s ev should

therefore, mushroom workers were not agricultural workers, and they shoulc

ceel : in the province. The other two
feceve minimum wage like most other workers 1n the province. The othe

Judy i " e ecause 1;‘1_1_-;%}[‘“0“1??
Judges looked more to the context of the law and decided that because m

y o he le was to b
Were similar to the other agricultural products listed in the legislation, it S : C
488 ’ . & exempt trom
#umed that the government would want mushroom workers to be exempt

it ; ' S
fCevIng minimum wage (see Waddams 1987, 120-1).
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The Ontanio Mushroom Co. case illustrates that when judges are asked & adind
Judges are as adjudi-

cate disputes, it 1s often unavoidable that they shape law and policy as a by-~produc
of interpreting how the law applies to a particular situation (sorn(;tirrm‘: r;'fenrdlt(r
as ‘interstitial’ rule making). In this instance, the minimum-wage rules were 'dm'u
fied by extending the exemptions to include mushroom workers. In other m’m
Jjudges have adapted rules incrementally to suit new situations created by ﬁ:';c‘m.lr
economic, or technological change. Judges can also go beyond internal clariﬂcarim;
or incremental changes to law and policy when making their decisions and enw;qc:
more fully in creating rules or policy. This is true in non-constitutional law Ftt;n
law, contract law, criminal law, administrative law, and so on), but the potential for
creating rules is greater in constitutional cases, when judges are asked to rule
whether ordinary laws conform to the constitution. lmaginé, for example, if the
case were to take place in the Charter era. The mushroom workers (and maybe il
agricultural workers) would very likely challenge the law for violating thﬁir‘righr_\

to equality (s. 15 of the Charter) and perhaps also for threatening their security of

the person’ (s. 7 of the Charter). Because the case had the potential to shape labour
policy, it is likely that other governments and organized groups (such as labour
unions and business associations) would ask for permission to intervene in the case.
Both sides of the case would probably supply social-fact evidence to the cout
about such matters as the socio-economic realities of farm workers and wha
impact minimum wage laws would have on farms, especially family farms. With
various groups appearing before the court presenting social facts, the court would
resemble more a legislative committee meeting (used in provincial legislaures or
the federal Parliament to make recommendations about policy objectives and the
best way of achieving those objectives) than a traditional adjudicative court that
hears concrete legal disputes between two parties on the basis of historical fact.

However, even if the court took more of a policy-making approach by allow-
ing interveners and using social facts (and perhaps allowing the case to be brought
by a party not directly affected by the law), the judges hearing the case would sl
have choices about how to interpret the Charter rights and whether the rights
claimant or the government would win. If the court decided in favour of the
rights claimant, it would have to decide on a remedy, such as striking down the
law or reading into the law a minimum wage for agricultural workers. This kind
of decision would see the judges actively shaping public policy.

[t turns out that a Charter of Rights case similar to the one just described v
launched by agricultural workers in Ontario after the newly elected Conservat'®
government in 1995 repealed a piece of legislation that had extended trade union

and collective bargaining rights to agricultural workers in the province. Som¢

individual workers, in luding Tom Dunmore, on behalf of themselves and i

d in court thi
the Imll( Y violated their I“l}.’.ll{ to freedom of association (found in & J(Lﬂ of th

. W hen the

J " of Y y ‘
United Food and Commercial Workers International Union, argue

Charter) : ‘ _ o M
“harter) and their right to equality (found in s. 15 of the Charte
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Dunmore case reached the Supreme Court, the Canadian Labour Congress and the

provinces of Quebec and Alberta were allowed to intervene. Numerous studies

containing social facts were referred to by the Court, such as a "Pr

ah

Farm Labour’ and reports from Ontario’s Task Force on Agricultural Labour

Relations. The majority decided that the s. 2(d) rights of Dunmore and others

were violated. In support of this conclusion, Justice Bastarache argued that in

absence of protective legislation, no agricultural workers’ union could be formed

in Ontario and, moreover, ‘agricultural workers had suffered repeated attacks on

their attempts to unionize’ (at para. 42). According to Justice Bastarache, statistics

from other provinces showed higher rates of unionization amongst agricultural
14

workers in provinces that included agricultural workers in a regime of labour-t
tions rights (at para. 42).

After finding that s. 2(d) was violated, Justice Bastarache discussed whether the
hw could be justified under the s. 1 ‘reasonable limits’ clause of the Charter. In
this case, he found that the government did have important objectives behind the
law, mainly to protect family farms in Ontario and more generally to protect the
y industry that was

economic viability of the agricultural industry in Ontario—a
ed to

volatile and competitive. However, Justice Bastarche found that the means use

removing agricultural workers from the protection of
He

achieve those objectives

objecuv

the Labour Relations Ac—were not proportional to meeting those
ks - X - oo S—1
argued that it seemed arbitrary to exclude one group of workers from labour-law

T - . 5 . SR Iy Ean
protection for economic purposes given that many other industries also faced

competitive markets, especially in a globalized economy. He also maintained that
in denying every aspect of the right of association in every sector of agniculture,
the government had not tried sufficiently to tailor the means to achieve their
objectives while limiting the right to assoclation as little as reasonably possible.
Among other things, the government failed, in Justce Bastarache’s view, to comn-
sder adequately that the agricultural industry was changing rapidly in Ontanio
businesses—even the ‘fam

with more corporate farming and more complex agn-

ily farm” was becoming a sophisticated and rather large business enterprise.

As for the remedy, Justice Bastarche decided to strike down the clause of the
law that excluded agricultural workers from all aspects of labour-relations protec-
tion. However he noted that the government did not necessarily have to extend
all collective bargaining rights to agricultural workers. Ata mnmmuim the statutory
freedom to organize ought to be extended to agricultural workers, ‘along with
Protections judged essential to its meaningful exercise, such as freedom to assem-
ble, to participate in the lawful activities of the assoclation and to make represen-
fatons, and the right to be free from interference, coercion and discrimination n
the exercise of these freedoms’ (at para. 67). He gave the government cighteen

{ one

] 1
months to change the law. This decision w ould be charactenzed as an &

n that it required the government to alter its policy, even though the new policy
it : T 1d
did not necessarily have to give agricultural workers as many rights as they wouid
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have desired. The decision added to the debate about the degree to which court
sh_ould be deferential to government policy when making Charter decisions, In
t_Im case the go‘vemmem of Ontario had urged the Court to be sensitive to the
va sh‘.u cx:.:ludmg a given occupation from the Labour Relations Act ‘involyes 5
weighing of complex values and policy considerations that are often difficult 1
balance’ and that how the value and policy considerations are balanced ‘will in
large part depend upon the particular perspective, priorities, views, and assump-
tions of the policy-makers, as well as the political and economic theory to which
they subscribe’ (quoted by Bastarache at para. 57). Although Justice Bastarache
generally agreed with this observation, he concluded nevertheless that judicial def-
erence to government policy was not justified in this case. Critics of judicia
activism have mentioned the decision has an example of policy-making by unc-
countable judges (Seeman 2003).

The Conservative government responded to the Dunmore decision by intro-
ducing the Agricultural Employees Protection Act (AEPA) in 2002. The legislation
allowed agricultural workers in Ontario to form associations, but not unions, and
they were not given collective-bargaining rights. Agricultural workers’ associ-
tions could take their complaints to their employer, but the employer was not
required to reply. Not satisfied with the legislative response, the United Food and
Commercial Workers (UFCW) Canada union argued that the new legislation did
not fulfill the changes to the law required by the Supreme Court in Dunmor, It
launched a Charter challenge against the new law. In January 2006, an Ontario
trial judge ruled against the union, stating that the law fulfilled the minimal
requirements of the Charter (Fraser v. Ontario 2006). The UFCW Canada has
appealed the decision to the Ontario Court of Appeal and is hopeful that it wil
succeed in light of a 2007 Supreme Court judgment that interpreted s. 2(d) of the
Charter to include a procedural right (at least for public sector employees) to bar
gain collectively (see Health Services and Support — Facilities Subsector Bargaining
Assn v. British Columbia 2007). After this most recent Supreme Court decision, the
president of the UFCW Canada (Local 175) called on the Liberal government of
Dalton McGuinty to change the law restricting agricultural workers from union-
1zing and bargaining collectively.!

The Dunmore case and its aftermath illustrate various dimensions of the cour(i.
and policy-making that will be explored in the chapter. The case is an example of
the propensity of courts, especially the Supreme Court, to adopt a E“‘li‘ly'"m]"g

model. As discussed in Chapter 3, this includes a greater willingness to relax the
interveners,

rules concerning standing, mootness, and political questions; to allow
r focuses o1

to use social facts; and to shape the law. The next section of the chapte
he % . . liligiia 0
the judicial law-making aspect of the policy-making model by asking two que

: £ 1 " 1 ehould courts
tions: how much do courts shape laws when making decisions, and should cot

actively shape law and policy? The chapter examines these empirical and zmrll
ive issue i fy s enste. Particular
tive 1ssues in both non-constitutional and constitutional contexts. Partic
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aention is paid, however, to the relationship between courts and

the era of the Charter of Rights. Has the Charter resulted in ‘judicial supremacy
1 make policy,

an

whereby ‘activist’ courts determine the meaning of the Charter

or has the Charter resulted in a healthy system of institutional checks and balances

officials over the meaning

by facilitating a ‘dialogue’ between courts and elected
and application of rights?

The Dunmore decision and its aftermath also underscore how policy and

i 2 e ” 2 o . b dee 5 Jone ,'! on

longer-term social impact of legal mobilization and judicial decisions depends o
i o - . +hird cortion of the chapte
numerous factors and can be difficult to predict. The third section of the chapter

: 5 e
discusses various factors that have been found to help explain how judicial d

1-

sions affect policy; those factors include the attitudes of

” - = : o an ~HIOT "y R 11D%
are responsible for implementing the decision and the reactions of interest groups,

i : e 3 epr - the chapte
the media, the public, and lower courts to decisions. This section of the chapter

10Ns On S04

aso notes that the long-term influence of the law and judicial decis
1T Ma\

economic, and political actvists is very difficult to predict bt not matter as
much as is popularly believed. For example, it may be that the socio-economic
conditions of agricultural workers will be influenced far more by long-term
changes in the agricultural sector, including the trends toward corporate farming

and globalization, than by changes to labour laws.
o . - i 1 e ofF the theonies
The concluding section of the chapter begins by exploring some of the the« 165
) = P 2y 10 . v— Yemo mn
that have been advanced for explaining the rise of judicial policy-making

. E " how the changing
Canada and elsewhere. The chapter ends with a discussion of how the chang ini
 the judici 3 11 amees challences for
role of the judiciary, towards more of a policy-making model, poses challenges Ic
ici oliti i 18 ~ another. This 1s

the judicial and political systems and their relationship to one anothe -
| earlier in the book,

done with specific reference to issues and concepts coverec

such as judicial selection and independence

Courts and Policy-Making

Answering the question about what judges do—do they simply \{L‘;.'!JFI.“ what the
law is, do they incrementally create law in interpreting and .1;\}\1\&11; the law, or
do they play a relatively greater role in law-making—1s extremely difficult given
the sheer number of decisions that are made and the fact that the r"“-ulr.\ ey
depend on the type of court (trial, appeal, or highest court), the histoncal ume
‘ ttempts
]

oes Or stansadal

°ri y : £ ue e systematic ¢
period, the type of law, and individual judges. Although some system

through surveys of jud

have been made to get at this question ;
g : . 1 TR ne frame, tvpe 0f
analyses of case outcomes, these studies are limited by court, time frame I
. v ol | ;
2 - ¥ snds and varous
law, and so on, so we often need to resort to looking at broad trends anc

Ill\ll\'ldll‘ll cases to get some sense of what _Uhl:—'&'\ do.
should do is perhaps even more vexing.
judgments and assessments

Whereas the

Assessing the question of what judges
This is because the question involves various value

about the theory and practice of liberal-democratic governance
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adjudicative model of courts 3
1] e ¢ urts emphasizes that the judici;
S the judicial dcvelopn ent of
I dment of law

xisting legal principles |
ord T W ¥ - = | 2 legal principles i
der to be legitimate, the policy-making model of courts is more t‘P ,

" : > comforta

should be limited and incremental and be based on e
with judges basing their decisions on promoting faiess, balancing inte }“
keeping the law ‘in tune with the times’ (per]m;;s with ;1i;1 t‘)f'sc):iaigt'”'n?m'ul .
emphasis on the application of existing legal principles '.I'h-erefor:ttﬁ"wHh'm
making model envisions a more prominent role for the co.urt-s n ﬂ};lti;'prhEL'y-
wﬂh less deference to the legislative and executive branches. Whljch.ot"lt:!h:‘pD I:i)l
els 1s t.onsidered more appropriate may depend somewhat on what level o:trvmn ;
court is being discussed and how judges are appointed or held accountable itpe 0?
also dcpcm‘% on the type of case at issue. In looking at what Jjudges do an.d \:l:aat
they should do in this section, we separate the discussion by non-constituti ai
and constitutional cases. We begin with the former. ‘ i

Non-constitutional Cases

In orc ex = iz 1o
kdb:i:::gg;gfi; 22:5;2: ii)z::ttj:‘:j‘313}’£>1fa;‘y'.—1naking in fmﬂ—%‘oniﬁm{imé!
common law courts in England had an is-n )F;er:pu;l:tl'As- Cxp'lauwd - (’:haptm.
mon law—that Q(‘)Vt‘ﬂlf_’d‘_vflnou__ W ‘i : mt = k.m A(_readnng i CO},“-
i !m; e 4 s aspects of htf beginning in about the twelfih
tcrriblyi- CO]HrO\-'.e;:; Z:‘l;::* ;?:;:.ﬂ;?l;ITT.‘TWS fou_nd in judicial decisif)ns Was 1ot
apih ity e .‘ > 1€ %ntor}.v of the common law, judges were
i =S y applying the rules contained in local customs, so they were not
};r_ef[gng law per se. When judges started applying common law precedents acros
. rf-}im, thereby centralizing law-making in the King's courts and relying less on
C.‘J(d customs as a source of law, the rationale behind development of the com-
f‘non law changed. Lord Blackstone, in his famous Commentaries on the common
aw, Clznn@d that judges only acted as ‘oracles’ who declared pre-existing rules
gn"“”dL'd in reason about such things as the nature of marriage, contractual obli-
s, é”_ld the power of sheriffs to search citizens—they did not create commen
]fm' F'!n”'uph_"' The notion that common law rules u'.\'ist;-d ‘in the sky’ to be 'di
_Lm.:::rcd by judges, rather than being fashioned by judges based on experience and
social (~;mfcxla was rejected by some, however (Posner 1976).2

) Uﬁnc of Blackstone’s fiercest critics, Jeremy Bentham, favoured Parliament s the
;zrcf ]a“'*m"!‘k”' He argued that laws should be ‘codified’ in legislation rather than
ound in various common law precedents (Posner 1976). Advocates for codific
tmn. *llggcncd that judges who made decisions on a case-by-case basis could easly
i m““‘:kmg established precedent by distinguishing the present case from pait
;uw'\ (see Chapter 4); in other words, they could not only usurp legislative pov<t
.mt could also make their decisions according to their personal biases. [t Wi
claimed that legislatures were better positioned to represent the views of the popu-

]:ltlr)n : o i
and to create general rules (Scalia 1997). Blackstone, though, was skeptc
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sbout the ability of legislatures to develop a comprehensive set of rules. While he
acknowledged that laws in statute form would trump common law if the two con-
flicted, he thought it would be better if Parliament were to develop statutes to fill

in the gaps in the common law rather than create an exhaustive set of laws (Posner

1976). Other opponents of codification suggested that law-making by judges

tnined in the law was an important bulwark against legislative bodies that might
respond to the whims of the masses when making decisions (Scalia 1997).

Over time, and especially since the early twentieth century, legislation has
become the most important source of legal rules in Canada and other advanced
democracies (Bogart 2002, 28-9; Yates et al. 2000, 35-40). Recall from Chapter
9, for instance, that crimes in Canada are no longer defined by the common law

but are found in federal statutes like the Criminal Code and the Controlled Drugs and
Substances Act. The accelerated growth of legislation and regulations coincided
ted rule-mak-

with the rise of the administrative state, in which legislatures delega
ing and adjudicative powers to various administrative agencies, such as the
Immigration and Refugee Board, the Canadian Radio-Telecommunications
Commission (CRTC), the Nova Scotia Labour Relations Board, and the Alberta

Utilities Commission. Although outside of Quebec common law rules remain a

significant source of law (especially in private law matters such as farmly law, con-
tract law, and tort law), does the prominence of legislation and regulatons 1n
forming law and policy mean that courts have relatively less policy-making influ-
ence than in the past (setting aside for now the power of courts to strike down

laws under the constitution)? Possibly, but courts still shape law and policy 1n four
7 J 3 r

important ways in non-constitutional cases.

First, courts perform a policy-making function in overseeing decisions made by
administrative tribunals. As noted in Chapter 3, courts Teview the procedural
aspects of administrative tribunal decision making (such as whether the tribunal fol-
lowed the requirements of procedural fairness and so on) and assess the substantive
decisions that tribunals make. Chapter 3 also noted, however, that the scope of this
review and how carefully the courts scrutinize decisions by administrative tribunal
depends on a host of factors. These include whether the administrative tribunal’s
enabling statute (the law that created the agency and set out1ts authority) contains a
privative clause (which prohibits judicial review of the board’s procedures) or

decisions to a court; t
3 The recent trend

A]It)\'m tor ;1}\“)‘,!.; of Tilt' U’ll\llll;il‘\ \1][“‘..111“\1‘ he L‘,\}‘t‘i'ﬁ\'k‘ of
the tribunal relative to the courts; and the nature of the dispute.
ial to decisions made by administrative

has been for courts to be somewhat deferent
1 Disabilities

tribunals, and this trend continued in the Coundil of Canadians wl
9] -y o & oy - o
(2007) ruling in which the Supreme Court narrowly (5—4) upheld an order by the

Canadian Transportation Agency that required VIA Rail to modify more of 15 rail

particularly those n wheelchairs.”

cars to accommodate passengers with disabilities,
; ol “ : ook s
Despite this trend, though, courts still play a meaningtul policy-making role 1n

Even some decisions that uphold

TeVIeWw .
Viewing decisions by administrative agencies.
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administrative decisions contain seeds of Judicial polic y-making. For exam ple
{4 11)

its 2001 Hudson decision all nine Supreme Court Judges s.m] the
pesticides for aesthetic purposes; however, the majority based its decision in pml
on international agreements and statements that promoted the ‘precaution 1ary prin-
ciple’, which states that governments must anticipate and prevent environment|
degradation. A lawyer specializing in administrative law argued that the decision
would stoke the debate about judicial activism because the majority endorsed 5
particular view of environmental policy and seemingly set a precedent that princi-
ples of international law should be incor porated into Canadian administrative lw
(Bantey 2001).5 And, of course, courts do not alw ays accept the substantive deci-
sions of administrative actors. Recently, for instance, the Federal Court of Appeil
set aside a decision of the Immigration Appeal Division of the Immigration and
Refugee Board that had denied an application by Sukhvir Singh Khosa to remain
in Canada on humanitarian and compassionate grounds (Khesa 2007). Finally,
even if judges review only the procedural aspects of administrative tribunal dec-
sion making rather than the substance, this can still have important policy implica-
tions (Tarr 2006, 286~7). An example of this was provided in Chapter 3, which
described how the Supreme Court’s Singh (1985) decision required the fedenl

government to overhaul its refugee determination system, a decision that proved
very costly and contributed to a gr owing backlog of refugee claimants.

The second way that courts have a policy-making role in non-constitution:!
cases 1s cumulatively. The decisions that judges make in ‘routine’ cases when apply-
ing legislative or common law rules. which often leave room for discretion, can
forge policy in the aggregate (Tarr 2006, 289). In criminal law, for example, owing
to the sentencing discretion that Jjudges have (see Chapter 9), the sentences that
judges hand out over time will establish a certain range of punishment that wil
usually be given for particular crimes. Changes in those patterns can signal a change
in judicial policy. In British Columbia, for instance, the number of people going 0
jail after being convicted for growing marijuana declined from 19 to 10 per cent
from 1997 to 2003 (Skelton 2005).% In family law, judges are often instructed i
legislation to make decisions about child custody and other issues based on ‘the bes
interests of the child’, It is mostly up to judges to fill in what the ‘best interest of
the child’ are over successive decisions.’ For instance, court-ordered child custody
awards still tend to support the mother’s claims in a majority of cases, but the num-
ber of joint- custody awards has been growing over the last couple of decadss
Appellate courts hc_-lp to set general guidelines for criminal sentences, child custody
arrangements, and a host of other issues, but the sheer number of cases decided by
trial court judges, combined with the relative infrequency of appe: als, means tit
trial court judges also have an important part in making policy in the aggregit®

A third and related way in which judges shape policies is through ¢larifying

i Tans 11 o
the law or filling in the gaps of law when applying common law p:mdnm I

at the town of
Hudson, Quebec, was within its authority to create a by-law banning the uge of
) ) { £ 5C ¢
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legislation to specific cases. This task is necessitated by poorly drafted legislation or
because rules (in legislation or common law) cannot be written so precisely as to

cover every possible situation that may give rise to a legal dispute. In such cases

iy, no

where the law is not clear, judges must make the rules, at least interstiti:
matter what method of statutory interpretation they use or how they use prece-
dents (see Chapter 4). The case of the mushroom workers wanting minimum
wage was an example of this kind of policy-making. Many others abound. Here
are 2 few recent examples from the Supreme Court:

2 In Childs v. Desormeaux (2006), the Court had to decide whether, under com-
mon law rules of tort, persons who hosted a party are liable for damages caused by
one of their guests who drove away from the party impaired. A unanimous Court
declared that, unlike commercial bar owners, social hosts generally did not owe a
duty of care to a person injured by one of their guests who had drunk alcohol.

the Court had to determine if a

regional youth soccer association qualified as a ‘charitable organization’ for the

: harqiiee it ur—
The Court decided that it did not because 1ts pur

b} In Amateur Youth Soccer Association (2007},

purposes of the licome Tax Ad.
pose and activities were not centrally ‘charitable’ in nature.

e e e dskad ule on

¢) In Lumbermens Mutual Casualty Co. (2007), the Court was asked to rule on

-Chft‘a.'fl\'

whether automobile insurance policies that prov ide coverage for damage )
ries in

or indirectly’ related to the operation of a motor vehicle w ould cover in]
the following circumstance: a person was shot in the woods by 2 hunter who
stopped his truck on the way to a hunting party and shot at what he thoug
the ‘deer’ turned out to be a fel-

Was

adeer that appeared in the headlights (ironically, t
The Court ruled that the term ‘indirec

low member of the hunting party).

the Ontario Insurance Act did not stretch so far as to cover incidents in whic

in this case,

}

I

use of a vehicle was only incidental to the real cause of the damages
negligently firing a gun at a target that was not clearly seen.
Each of these decisions could have important policy consequences.

. sid pay-
Lumbenmens decision, for instance, will likely help insurance companies ave 1d
auto nsurance

The

Ing out more auto insurance claims, a decision which may save
customers money. However, it may leave victims in these Kinds of cases unable to
Pay for all of their medical expenses. It is assumed that appellate courts, ‘1‘11 their
Capacity of providing leadership on unsettled questions of law, will generally have
4 larger part than trial courts in this kind of policy-making.
feviate from applying legal

The final way in which judges can make policy is to ¢
) his 15
tules that are laid out fairly clearly in common law precedents or legislation. Th .
sme Lourts
the most controversial method of |udh115 policy- m:ivi‘;.: ]In \UP“”‘\ S

decision in Hamison v. Carswell (1976) featurec
Ll i - -3t t
Justice Laskin and Justice Dickson about \\.5“.,11.\\, it was appropriate :
i | I of ) ch 2003 8-52). Sophie
engage in this kind of law-making (see Sharpe and Roach 2003, 145 ophic
jer the Manitoba Trespass Ad,

Carswell had appealed a $40 fine that she received und

. EU!' ii:LlLL\ e

p into
Which essentially enshrined well-established common law rules about trespass into a
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piece of legislation. Carswell had been fined under the Act for picketing ;

as part of a strike action. Chief

d two important questions: ‘whether
this Court must pay mechanical deference to stare de.

Dominion grocery store in a mall in Winnipeg
Justice Bora Laskin argued that the case raise
cisis [ruling according to prece-
dent] and, second, whether this Court has a balancing role to play, without yield-
ing place to the Legislature, where an ancient doctrine, in this case trespass, is
invoked in a setting to suppress a lawful activity {pickt‘ting] supported by both
legislation and by a well-understood legislative policy [labour legislation and
policy]. . . .” Laskin answered those questions from a policy-making perspective.
He suggested that the Court should recognize the new social reality of shopping
malls that issued an open invitation to the public. He argued that allowing labour
picketing at a mall, an otherwise lawful activity, while still allowing removal of
people for misbehaviour would best reconcile the interests of the shopping mal
owner and the public (including labour interests). Laskin urged his colleagues not
to mechanically apply a precedent that upheld a trespass conviction for a consumer
who was picketing a Safeway store in a shopping centre in an effort to boycott
California grapes, because the present case involved a labour strike.

Justice Dickson, who would later become Chief Justice, disagreed with Laskin
and wrote for the majority to uphold the conviction. Dickson argued from the
adjudicatory perspective:

The submission that this Court should weigh and determine the respec-
tive values to society of the right to property and the right to picket
raises important and difficult political and socio-economic issues, the
resolution of which must, by their very nature, be arbitrary and embody
personal economic and social beliefs. It also raises fundamental questions
as to the role of this Court under the Canadian constitution. The duty
of the Court, as I envisage it, is to proceed in the discharge of its adju-
dicative function in a reasoned way from principled decision and estab-
lished concepts.

Dickson acknowledged that judges ‘do and must legislate’ but must only dos0
interstitially and on the basis of existing legal principles. In this case, Dickson
argued that the Manitoba T respass Act clearly gave the shopping centre manahgt‘f i
legal right to ask Carswell to leave. Any change in the rules, to balance difrt
the interests of shopping centre management, the public, and labour should be
made by ‘the Legislature, which is representative of the people and designed
manifest the political will, and not by the Court’.?
The debate over the proper role of courts, even in non-constitutional H\f‘
Temains a passionate one. A recent example of this comes from a case rt‘\"’l?mf-‘
around the question of whether a child can have more than two legally recof

mized parents, The controversy is outlined in Box 11.1
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Box 11.1 Can a child have more than two parents?

In 1999, two lesbian women, A.A. and C.C., who wanted to start a _rarmly,
did so with the help of a male friend, B.B. B.B. and (_'.C_. were fecggn|z§-(i ss
the biological parents of a little boy (D.D.). In 2005.. WI.[I*) the support o?.%- fz
biological mother and father, A.A. filed an application uncier_ {,)n%a'm;.
Children’s Law Reform Act (CLRA) to be declared a legal parent. m_ DD (The
two women could not file a request to adopt D.D. without eliminating the
father as one of the parents, something that they did n_m wgnt to do.) Ll((;fal
recognition under the CLRA would entitle A.A. to the full r|g.P.xts and lo;) aba:
tions of parents under the law, including the right to apply ;g l_ega Oclu
ments for the child (such as a passport) and to register the child in schoo R
The trial judge expressed sympathy for the application, nD_ting that A.A. wai;
already fully committed to the parental role and that the ch_:!d-, who ap;?egase:
to be ‘thriving in a loving family’, referred to A.A. as one of his nx;;iljersi.=4.=:-
v. B.B. 2003 at para. 5). However, the trial judge argued that the L‘L‘R, :;{;
very clear that a child could have only two legal parents. He asked, ‘If a chi
can' have three parents, why not four or six or a dozen? What about all the
adults in a commune or a religious organization or sect? (at para. 41). _in ;
nod to the adjudicatory approach te decision making. h_e ad?ed: ’PL_)I,a-r,E-ZP :
views exist concerning the definition of the modern family. Court der'.xs:on;
may sometimes necessarily impact on that debate. ... : Hc»\\-.e\.-e‘r,bnI huj t|D
comes to creating or shaping social policy, political considerations belong 10

the legislature’ (at para 42).

. s Court of Appe arvener groups
The case was appealed to the Ontario Court of Appeal. Inte t'bl i
. ; ication given its potential pot-

were allowed to argue for and against the application given Its | F

isi io Court of
i i i s (3 scision, the Ontario Cou
icy repercussions. In a unanimous (3-0) decisio

e ri i gp' 2 .s" { Lsd A%{i(‘d to gra t ‘I e
¢ : | 6 2 Ji Udr,f. S df:,( Ision ar I Gec < \
\IJ])ea| (_)VEltLlinetJ th I ; 1 il l .

appli-

i child i ario to have (al

cation, thereby effectively allowing a child in Ontario to h' i

: : sre was a ‘gap’ in the 1egis

legal parents. The Court argued that there was a ‘gap’ in z_ ; o

. : 1, but it w
judges observed that the CLRA was progressive legisiation,

iz improve
TR : b aw was intended to img

t of its ‘. According to the Court, the law

product of its time’. According HAACS

ation. The

as 'a

TN s stigma (‘)E- bei
the equality of status of children who had suffered the stign ized same
) ' ' T recognized sc il
illegitimately’, but ‘the possibility of legally and soc ially - il
! i 1 A “tive tec e

sex unions and the implications of advances in reproducti

5 i >r contemplate,
were not on the radar screen. The Act does not deal w ith, nc [

i alationship of two mothers, two
the disadvantages that a child born into a relationship of t iaht suffer’ (at
< 3 ar ignt s : s
fathers or as in this case two mothers and one father nll g t argued
it i i ke law, the court argue
para. 21). Because of this gap that it identified in the law, the ¢ B
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that it was justified in using its parens patriae jurisdiction to make an order
that would further the ‘best interests of the child’.

Reactions to the decision were quite polarized, Joseph Ben-Ami, the execy.
tive director of the Institute for Canadian Values, described the -d'eaisi-oﬁ a8
‘naked judicial activism’. He argued that ‘[a]ll areas of social péiicﬂhat-tﬁe
Court are not competent to rule on belong in the hands of legislatures ami
legislators who are responsible and fully accountable to the pébpl'e. who are
electing them’ (quoted in Hanes 2007). Conversely, Kaj Hasselriis, executive
director of the same-sex rights group EGALE, applauded the ruling for recog-
nizing the legal rights and obligations of various types of modern-day family
structures, including those involving gays and lesbians. ‘This [decision] just
demonstrates that the courts are catching up with reality in Canada,’ he said
(quoted in Hanes 2007). !

Of course, there is not always a clear line separating an appropriate incrementl
change to the law to keep it abreast of new social or tetthnol.ogical development,
and _more wholesale creation of rules by judges, which is often considered to b
outside the boundaries of the Judicial function. Court watchers and judges them-
selves will sometimes disagree over this question even in the contc.x-t of the same
case.” Distinguishing between what is an incremental or more significant change
fo the law is part of the larger difficulty in assessing how much judges mosty
interpret and apply the law as opposed to making it. Although systematic empit-
-cal studies are lacking, those who have carefully observed judicial decision making
n Canada over time claim that Canadian courts tended to be closer to the adjud-
catory model—interpreting and applying the law with only incrementl
changes—before Bora Laskin’s appointment of Chief Justice of the Canadian
Supreme Court in the 1970s (see his opinion in Harrison v. Carswell above, for
example) and the introduction of the Charter of Rights and Freedoms in 1982
{l{uxs:cﬂ 1987, Chap. 14). As pointed out below, most commentators agree thi
the Charter has moved the courts at least somewhat closer to the policy-making
model. One appellate court Judge claims that his colleagues are now also more
prone to changing the common law since the introduction of the Charter (Greete
et al. 1998, 186),

However, for a couple of reasons, non-constitutional decisions often do not
generate the same sustained intense debate over legitimacy as do constiuton
duf!\l()ns, especially Charter ones. First, in some areas of non-constitutional a"
legislators appear to :.ieIxI_)cr.ntvly leave room for copious amounts Df'j”‘““"'I B
cretion and policy- making, such as in criminal sentencing and famly I

Second, if a le i i y nidges ind
+ it a legislative body does not agree with a policy created by judges!
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non-constitutional decision, then it has the option of passing a law to usher in its

he
the

1 | ~egsarilv have
preferred rules. Parliament or provincial legislatures do not necessarily have
same ability simply to override the courts in federalism or Charter cases given that

the courts are making a decision based on the supreme law of the land.

Constitutional Cases

From 1867 onward, courts were empowered to strike down laws for violating the
f P A ~ - Sacts 014 and 92 of
federal-provincial division of powers set out principally in sections 91 and 92 ot

the Constitution Act, 1867 (formerly the British North Amenca (BNA) Act, 1867).

However, it was not until the Charter of Rights was added to the constitution in
1982 that judges were given clear legal authority to declare laws to be in violation
of the constitution or to provide other remedies for violations of rights. Before

that, judges generally did not believe that the 1960 Bill of Rights—an ordinary
gave them the

piece of legislation that applied only to the federal government

power to strike down laws. The notion that the there was an ‘implied Bill of
Rights’ in the Constitution Act, 1867 that allowed judges to strike down laws thl
g0t ablit fhe support of a majority of Supreme Court justices untl the 1997
Remuneration Reference (see Chapter 6).

Charter of Rights decisions tend to have more potential to infinence policy
because, under the Charter, courts have the ability to declare that laws are unconsa-

tutional even 1}‘ {hose laws were p;-'li‘.\.i.‘d within thf proper j;_]i’]‘-‘«i.'iii_'f‘:l)il according to
the tederal-provincial division of powers. In federalism cases, 1f a court rules that a
law passed by a provincial legislature or the federal Parliament is outside of the juns-
diction allotted by the Constitution Act, 1867, then in theory the government that

does have jurisdiction (federal or provincial) could legally pass the identical law.

However, as noted in the next section of this chapter, federalism decisions can
influence policy indirectly by constraining government options and distnbuning
power between the federal and provincial governments. And, when the Supreme
Court has decided questions involving federalism and constitutional change, it has
rather directly implicated itself in constitutional policy-making. For example, in

s 1998 Quebec Secession Reference decision the Court argued that, although
Quebec does not have the legal authority under the Canadian consutution or
government would be obl-

International law to secede unilaterally, the federal
gated to negotiate with Quebec if a clear majonty voted in favour of secession on
the basis of a clear question. The Court based its reasoning on the key '}‘fli"'\"}‘i"-"
of Canadian constitutionalism: federalism, democracy, constitutionalism and the
rule of law, and respect for minorities. Some COMMENLAtors were surprised that
the Court decided to rule on the case, because it raised such political questions
and that it did so based significantly on its own estimation of key constitutional
rt's famous

principles’ rather than ‘law'.!! Similar reactions were given to the Cou

0R ; ; : . I
1981 Patriation Reference decision. The Court claimed that the te deral

government
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legally could patriate the Constitution unilaterally (without provineial consent); to
do so, however, without majority support from the provinces would violate cop.
stitutional conventions. Peter Russell (1983) described the decision as ‘bold stare.
scraft, questionable jurisprudence’. He called it ‘questionable Jurisprudence’
because the judges gave legal weight to a particular interpretation of contested
constitutional conventions (about how much, if any, provincial consent wys
needed) and was not logically consistent as a whole. but ‘bold statescraft’ because

it did provide an impetus for the provinces and federal government to g0 back to

the negotiating table—the result was a series of constitutional changes made in the

early 1980s that resulted in the entrenchment of the Charter of Rights.

The Charter of Rights
Commentators believed that the Charter of Rights would allow for a greater pol-
icy-making role for judges because it empowered them to review the constiro-

tionality of provincial or federal government laws even if those laws were in

accordance with the federal-provincial division of powers. How actively invol

the Supreme Court and lower courts would be in shaping policy, though,

depended on a number of factors: how easy would it be for individuals and organ-
izations to make a Charter claim in court, how broadly would the courts define
the rights contained in the Charter, which side (the rights claimant or the govem-
ment) would have the bulk of the burden of proof in Charter cases, would the
Charter apply to common law as well as legislation, and what kind of remedies
would the courts provide for rights claimants whose rights have been violated?In
looking at these factors more closely we concentrate on the Supreme Cour,
because its decisions are legally binding on lower courts across Canada and it
Charter decisions have been analyzed much more thoroughly than other cours

Figure 11.1 illustrates the Charter process.

Making a Charter Claim As shown in Figure 11.1 the first step in the Charter
process 1s to claim that a law (such as the Criminal Code) or action by a state off-
cial (such as the actions of the police during an investigation) violates one or mor
of the rights in the Charter. As noted in Chapters 3 and 7, the Supreme Court his
relaxed the rules of standing and mootness so that there are lower procedutal il
Hetsito ;_'t'uing o court. (-:h'ipi(‘l' 3 also }‘MllIJtL‘li out that the Supreme Coun
largely has rejected the doctrine that some issues are so inherently ‘;‘iulitiﬂl['_[_}“”
they cannot be adjudicated under the Charter (Operation Dismantle 1985). The
Court has also interpreted s. 32 of the Charter—the section that states that the

rter - . v g f o o m\rjc\lE
Charter applies to the Parliament and government of Canada (and the terr ;
aly (if not

and the legislature and government of each province—somewhat flexil l
‘(lrjU“L'

entirely clearly and consistently), thereby expanding somewhat the scope f !
- iy s . g g § ] I » decisions of
cial review under the ( “harter. In addition to laws and regulations, the decis

i : s  seln setind]
an individual or organization operating under statutory authority, such
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figure 11.1  Charter of Rights Process

f under section 1.

3 governmen

one or more Charter rights.

i 1) Individual, group or corporation « laims that a
|
L

1
363

decide their particular Charter grievance

| * Does the case involve a purely po
* Does the rights claimant have sta
* Does the case involve a live legal disput
¢ Does the Charter of Rights apply? The Cha

cannot be used against non-state entities, such as ch

e

by a state official (such as a police officer or
* Isthe right to ‘freedom of expre '

ild pornography?

liberty’ vio

16 po:
* Istheri

ht to ‘equality” violate
pital facility?

-

3a) If a law violates a Charter right, the

judgels) must determine if it is a ‘reasonable 4
limit’ under section 1 of the Charter. See '\‘
Box 11.2 for a discussion of the test judges i\

use o determine if a law should be upheld

if faw is id
| / \
‘ under s. 1, then N\
faimant loses N
il = . §
e R — TG nt wins ard
|—4.’ Rights claimant wins and a remedy may 4) Righ !

| 2 I ik he judee
| s 3 i - fed by the judg
| be provided by the judge(s). Some remedies be proviae

include:
* declaration that the law is invlaid under
| the Charter

‘reading in’ to the law to fix the law’s

| defect
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board or a labour arbitrator, will be subject to Charter scrutiny.'? The Ch
applies to the common law in the context of criminal law but not in the c:) atmfr
of purely private litigation; however, court orders concerning criminal or p:v::
hrga[uzn (such as 371 c')ra?cr_pre\'cnnug a union from picketing a court house) my
incur Charter scrutiny.® If a ‘para-public’ institution, such as a university or hc)"
pital, is acting to implement government policy (for example, by p;o\'idi:
health-care services) the Charter will apply, though the Charter was held not tlj
apply when such organizations were engaged in contractual activities (for exam-
ple, creating employment contracts with doctors that contained a mandatory
retirement clause).'¥ This potentially murky distinction between private and pub;
lic activity on the part of government or quasi-government (para-public) agencies
was blurred further when Justice LaForest contended in 2 1991 case (Laufg;v) that
the contemporary reality was that governments often pursued policy objectives
through commercial or private transactions and that as cxpresséoﬁs Gf‘poljcv such
activities should be subject to the Charter (see Maclvor 2006, 204, fora c;iscui-
sion). The degree to which the Charter applies to Canadian government officiak
operating outside of Canada also remains a grey area (see Roach, forthcoming).
Although the boundaries of the Charter’s application are still somewhat in fiox
.‘md some would prefer an expansion of these boundaries, the Court has been wil-
ing to hear Charter cases involving disputes beyond those that simply challenge 2
law or the actions of the police.

D.‘f:hning Charter Rights Even if the hurdles of getting a court to hear2
C:harti:r claim are overcome, however, the chances of a rights claimant winning i
(‘ertcr case depend on how broadly courts are willing to interpret the rights in
tf}r Charter and whether the burden of proof in Charter cases rests more with the
rights claimant or the government. It turns out that the Supreme Court has oper-
fitnmali‘md the Charter in ways that favour rights claimants. This, in tum,
increases the possibility that courts will find in favour of the rights claimant and
require changes to government policy.

Early its Charter Jurisprudence, the Court said that Charter rights deserve 3
‘broad and purposive’ or ‘large and liberal’ interpretation.”® The Court has ako
tended to emphasize 2 living tree’ approach to rights interpretation rather that
relying on ‘framers’ intent’ (see Chapter 4). For example, the Court has read in
'sexual orientation’ to the list of prohibited grounds of discrimination in the § 15
equality-rights provision. The right to ‘liberty’ in s. 7 of the Charter has been rei
relatively broadly to go beyond just f'.rt"{'&](_}i!:‘l from physical restraint to include 2
certain degree of autonomy in making life choices. Furthermore, when a rights
LjLzmmrst invokes s. 7 to attack a law, the Court is willing to look at the substantie
fairness and justice of the law rather than just whether the law has sufficient pro
dural safeguards (such as the ability to defend oneself in an impartial court for yio

lating the law). In free speech cases like Keegstra (1990) and Sharpe (2001), the
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1 1 3 1 ild incliade all expression
Court argued that the right to free expression should include all expression

(except for expression through violent actions), even hate speech and
hts in s. 35 of the Constitution

pomography. And even though the aboriginal rig

' i F “harter of Rights. the Court has read that
Agt, 1982 are technically not part of the Charter of Rights, the Court has read

Ié

section rather broadly and purposively such that historical government practices
are not considered to have extinguished aboriginal fishing, hunting, or land rights
(Sparrow 1990; Delgamuukw 1997). .

There have been some exceptions, however, to the trend of the Supreme
Court reading rights broadly. In the Auton (2004) decision, the Court took what
some considered to be an overly narrow view of equality rights when it ruled that

itish C i i - 5 when declinine to fund a
the British Columbia government did not violate s. 15 when declining to func

therapeutic program for autistic children. The Court has also taken
allows government to

buile-in limitations on rights seriously. For instance, s. J
.nd security of the person’ if those limits are 'In

limit the rights to ‘life, liberty
% : 3 P o 3 - s e
accordance with the principles of fundamental justice’. The Cou

irt has been hesi-

‘the principles

tant to find that governments are acting outside the boundaries of

- o riking infrared pictures of
In a s. 8 case involving the police taking infrared pictures «
ide, the Court

14GC

(see Gosselin 2002)
2 home without a warrant to determine if there was a ‘grow op 1ns -
said that this was not an ‘unreasonable’ search and seizure under s. \ Slihe
Charter, because the homeowner did not have a reasonable expectanion of prnivacy
regarding heat waves emanating off of his home (Tessling 2004).
Overall, though, the Court has been much more will

initi 2 - - i+ b 10 h of R
initions to rights under the Charter than it did under the 1960 Bill of Ri

ing to give expansive dei-

zhts.

] Einl C : . 1 ‘Reasonable Limits’ Clause
Burden of Proof in Charter Cases and the s. 1 ‘Reasonable Limits .
it i i he second w n which the
In addition to reading rights relatively broadly, the second way u hich ¢
the burden of proof to

Court has made it easier for rights claimants is by shift
{ 0o
are reasonable under s. 1 ©

. - o ! f the
the government to justify that limits on nghts

* : se in the Charter are
Charter, which states that the rights and freedoms set out in the Charter 2

o e
blv justified 1n

Ject ‘ i 1 can be demonstra
Ject “to such reasonable limits prescribed by law as can be demonstra

‘ : - n i thes (1986) decision, th
d free and democratic society’. Furthermore, in its Oakes (1956) dec .
i - . . e ficult tor gov-
Court set out a test that—on its face at least—made it relatively difficult for go .
\ : kes tes | the case that led
ernments to justify limits on rights under s. 1. The Oakes test and the Casc e

to 1ts creation are described in Box 11.2

Box 11.2 The s, 1 ‘Oakes’ test S o i ki L i

David Edwin Oakes argued that

The ‘Oakes’ test was created in a case where ‘
nt in s.

R : : : e
the Narcotics Control Act violated the right to be presumed innc
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11(d) of the Charter. The law stated that individuals who have been found 1o
be possessing narcotics are presumed to have those drugs for the purposes of
trafficking unless they could convince a judge otherwise. The Court found
that the law violated s. 11(d) of the Charter. In doing so, the Court disagreed
with the Court of Appeal’s approach of using the s. 1 ‘reasonable limits’
clause as a guide to interpreting s. 11(d). The Court maintained that the defi-
nition of rights should be analytically distinct from the reasonableness fest
under s. 1. Once the rights claimant has shown that a right is violated (a task
made easier by not having built-in limitations), the Court maintained that the
next step is for the government (or agency acting with government authority)
to prove, on a balance of probabilities, that the law, including regulations
and rules made under statutory authority, is reasonable unders. 1.

In Oakes, the Court established the test that would be used to determine

whether the impugned ‘law’ was a reasonable limit demonstrably justified in
a free and democratic society:

1) Does the law have a ‘pressing and substantial’ objective in a free and
democratic society?

2) Does the law have means that are ‘proportional’ to meet that objective?

a) are the means ‘rationally connected’ to the end?

b) - do the means impair the right as little as possible?

c} are the effects of the measure (means) proportional to the objective
(that is, are the costs to the individual rights claimants outweighed
by the collective benefits of the legislation)?

In this case, the Court found that the law did have a pressing and substantial
objective—to protect society against the ‘grave ills’ associated with drug traf-
ficking. However, the Court argued that the means—assuming a person
found in possession of illegal drugs is guilty of trafficking—were not propor-
tional to the objective, In particular, the Court argued that under the law as
written, even someone possessing a very small amount of drugs would be
assumed to be a trafficker, and that was not a rational way to curb trafficking:

If applied strictly, the Oakes test makes it very difficult for government actors 10
Justify limitations on rights. That the Court struck down the ‘reverse onus diifm:
of the Narcotics Control Act challenged in Oakes is suggestive of its Srrille'1"}"‘]!l.t
test has not always been applied strictly, however. The ‘minimal impairment &

was ¢ 1 ¢ ir the r]'f,[hli
was changed soon after Oakes such that the means would have to impair the 1
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1 }
"(E 986). The test has been applied such
b little as reasonably possible” (Edwards Books 1986). T'he test h ] p;:‘ -
: ‘ \ 1 Py e o B ourt
] [ ne casc { as when the Lo
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f i i ies in its use, the Oakes test, by requinng j
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ges in the same case.

c ic nolicy. emt judges 1n a ‘quin-
10 evaluate the objectives and means of public policy, meu‘{\ Jude s
- N ask’ (Monahan 1987, 53; see also Knopff and Morton £,
tessentially legislative task” (Monahan TR
; “hief 1 Onic ime cknowiledged tna naer s. 1
152-61). Even former Chief Justice Antonio Lamer acknowledgec e
i ’ olitical call’ (quoted 1n Viorton
judges are making ‘essentially what used to be a political call’ (quotec :
- ; i o o 1 N AYAT = and
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2002, 368). This policy-making potental is fuelled by
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= . P ron S -care Insurance violated tne gl

Quebec’s policy of prohibiting private health-c ) L
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medical insurance violated rights. The three judges \\.h‘ ote i
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argued that s

1 : ; « policy)
lation to justify her decision to strike down the policy

¢ a ‘living tree’ approach

:

" 3 1

| o fairness of the law (takar
Judges to look at the substantive fairness o e least SO ACEND

1 : 5 rued that to ¢
10 rights interpretation).' These judges argued ¢




368 Part Il Courts at Work

private health-care insurance in view of the waiting lists in the public health-care
system was ‘arbitrary’, thereby restricting rights to ‘security of the person’ in w‘a\'(\
that were not compatible with the ‘principles of fundamental justice’, Acrordn;u
to these judges, the violation of s. 7 could not be justified under the Oakes m;
The judges argued that although preserving the public health-care system may b;-
an important objective, a prohibition on private health-care insur;mcc u-'as-m,n
proportional in meeting those objectives. With reference to research reports on
health care in countries with ‘mixed’ public and private health systems, these

judges argued that some allowance for private medical care would not destroy the

public system but would protect better the rights of citizens to ‘security of th
person’. The judges in the majority argued that courts must protect rights if go-
ernments failed to act. .

Though the dissenting judges had agreed that the case should be heard, they
were much more cautious about intervening in the complex field of health-care
policy. According to the dissent, ‘Designing, financing and operating the publi
health system of a modern democratic society remains a challenging task and cils
for difficult choices. Shifting the design of the health system to the courts is nota
wise outcome.” They argued that it was not possible to devise a legal standard for
‘reasonable’ access to health care that would be considered ‘in accordance with the
principles of fundamental justice’ in s. 7 of the Charter. Moreover, the dissent
pointed to the findings of the trial judge and the Romanow Report on health care
that the public system could be gravely jeopardized by the addition of a pnvit
health-care sector.

The Quebec government requested an 18-month stay of the decision 50 thatt
could formulate and implement a health-care policy that responded to the Court

ruling. A 12-month stay was granted.

Remedies under the Charter

A ‘declaration’ that a law (or regulation or administrative order) violates ihe
Constitution is only one of various remedies that courts can p:ﬂvide to success
rights claimants.' In certain circumstances judges may choose to ‘read in’ to the 4"
or ‘sever’ part of a law rather than declare the entire law um.'ullﬂt‘itl][*‘xﬂﬂ-lj fsee
Schachter, 1992 and the discussion below on Vriend, 1998). More im{j\'idll-l]”fd
remedies can be granted under s. 24(1) of the Charter, which gives courts the powtt
to provide remedies that are ‘appropriate and just in the circumstances. SLIWCM
2 of 5. 24 of the Charter gives judges the power to exclude evidence gathered

enee

unconstitutionally by the police and other state officials if allowing the evid

would ‘bring the administration of justice into disrepute (see Chapter )
| - I | | ‘ ‘A ¢ 10

I'he issue of remedies is important when one 15 analyzing how much courtst
favour of the rghts
atng

or should make policy because, even if a court rules in

claimant, the remedy that is provided can involve courts more or less m ¢I¢
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nolicy. Take the controversy sparked by the Court’s Vriend (1998) decision, 101

rta governme

example. In Vriend, the Court found that because the Albe

included sexual orientation as a prohibited grounds of discrimination 1n 1ts

rights law, the law violated the Charter’s guarantee of equality (in s.
declaring the law invalid, however, the Court decided to ‘read in’ se
tion as a prohibited ground of discrimination to Alberta’s I |
Protection Act (IRPA). Critics accused the Court of being overly acavist in Vrie
Not only did the Court find that the omission of government ac i
been deliberate) was unconstitutional, but it reformulatec

2001). Justice Major dissented on the remedial aspect in Ve

should be up to government to craft its response, which mught ev

decision to scrap the entire law rather than include sexual orientanion.
out the role

Clearly decisions about remedies raise larger questions a

1 e n hetwee he 1ndicia
courts in the governance process and the relationship berween the judici

ame the Court has T

tive. and executive branches of government. Over

provide some guidance on their use in Charter cases. For exan
said that judges

dltering legislation involving social welfare distribution

should exercise pdrticu'iar caution before

this kind of remedy, though, as demonstrated n Tétre:

the Court changed the Unemployment Insurance Ac (2

include workers over 65 who had qualified for benefits.

approp riate

(2003) the Court was very divided (5—4) about whether 1t was apj
had been violated B!

trial judge, after deciding that the claimants’ Charter nghts

the lack of progress on francophone schools that had been promisec by t
E 1d school officials 1
emment and the school board, to order that government and school officials

Al s . _ e of @
with him periodically to provide updates about the construction ot

schools in the area. The majority supported the trial judge’s decision o
jurisdiction over the case and to require reporting. In doing so, the ”:“'_f“\"”‘{'y
emphasized that the remedial powers 1 s. 24(1) require judges to 1‘&: flexible =
responsive in order to vindicate Charter rights. The majonty argued that the rig

372 -
i lon— 1 ation riet 1 ) Y WeTe Tt
In question—the official minonty language education Aghts 1n 8. 2077 EE 50
i ; - : e ass1mi 'd a history of delay
dial in nature and designed to address linguistic assimilagion and a story OF £+
- 4 N . - A . o brial 1t re 5 OF ;z-:" was
n providing francophone educaton. In this context the trial judge's order wd

1198

2 1
1 i qes of . yrity. The ais
“P}‘rﬂpfld[c and did not overstep the l\\u;hi.\.lh\ of _l,l!-.ii‘_l.li authe \

. ] 7 ) . ceparation of powers
in contrast, argued that the trial judge’s order violated the separationl of powe
branch. By undertaking to super=

between the judiciary, legislative, and executive
h schools, the judge was
h as relving

- ; - performing
vise the construction schedule for the Frend I

m

the executive’s function of public administration. Alternatives, stt :
. . - S it uld have been
contempt-of-court proceedings if the schools were not built, wou |
i - ; - s .ening with the role
procedurally more fair to both parties and would be more in keeping With HE

ot courts in the system of governance
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Debates about Judicial Policy-Making under the Charter

The Doucet-Boudreau decision is one among many examples that highlights how
Canadian courts are more prone to be activist than before the Charter. Statisicy
analyses confirm this trend. Under the statutory 1960 Bill of Rights, the righs
claimant won, in the Supreme Court, 15 per cent of the time, which is less t}1an
half of the victory rate of approximately 33 per cent for rights claimant in
Supreme Court Charter decisions. The Supreme Court struck down only one iy
under the 1960 Bill of Rights but had already invalidated over sixty la‘ws under
the Charter by 2003 (Kelly 2005). Half of all appellate court judges (and four of
five Supreme Court judges) surveyed by Greene et al. believed that the Chanter
had moved them closer to the ‘law-making’ side of the continuum (the other side
being ‘law-interpreter’) (Greene et al. 1998, 187-8).

While it is clear that judges have increased their policy-making in the Charter
era. there is little consensus as to whether the rate of activism is proper and, more
generally, whether the increased judicial policy-making under the Charter hs
been beneficial. Critics offered the following arguments for being skeptical about

judicial policy-making under the Charter:

+ The Charter and the way it has been operationalized (that is, by a broad
definition of rights followed by the application of the Oakes test to leg-
islation being challenged) encourages unelected and unaccountable
judges to make decisions about policy matters more rightly reserved for
elected politicians. Greater use of the s. 33 notwithstanding clause s
encouraged. *!

« Critics on the right argue that the Charter and judicial decisions have
allowed post-materialist interest groups (such as ferninists and ‘equality-
seeking groups) to circumvent the regular political process t achieve
their policy goals (Morton and Knopff 2000). Critics on the left argue
that the Charter is most beneficial to those with existing §0Ci0-600-
nomic power (see Chapter 7 for a fuller treatment of these argument)
(Mandel 1994; Hutchinson 1995).

«  Critics on both the left and right argue that the Charter and its expan-
sive interpretation has ‘politicized the judiciary’ and ‘legalized politics"
A related effect is the increased use of rights discourse, which has ener-
vated the willingness and ability of citizens to engage In demogratic di
cussion and compromise.

+  Concerns have been raised about the ‘institutional capacity’ of cou®
L'\Pk'(_'hln\'.' L't.)mp;irL‘L.l to other branches of HUVL‘FIH][(‘H[, to decide po]lf\‘

5t J S SN
questions, Unlike the executive or legislative branches, which can rely 0

ot e i . ovle]arie hear-
bureaucrats to study policy options or can invite parties to legislatve hea
. L ing sl
ings, judges mostly rely on legal arguments and any accompanying 5o
ence ev e earrenens):
science evidence presented by the parties (and possibly interven
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H 1 e TE] -
| science generally are not a

Policy analysis and the interpretation of socia
} . 2 * (Y "hie
part of judicial expertise (see Box 3.1 in Chapter 3 for an example of how

this lack of expertise had disastrous results in the

Askov decision). Ar

even though courts have become more creative in creating remedies, they

ill lack the flexible powers accorded to the executive—courts cannot, 10

= ; . 2
example, create a new administrative agency to help sol

< d

= -+ E~llow the
lem. Nor are courts well-equipped to monitor of follow the
their decisions. They must wait to hear subsequent cases that may or may

not be representative of social or economic reality (Knopft and Morton

1992; Manfredi 2001).”
) f 1 ¢ [ ial sview U ie he “harter have
Supporters of a more active form of judicial review under the Charter nave

responded to these criticisms with a variety of arguments:

. R e T
+ The Charter was entrenched by elected politicians, and besides, huga

icy-making existed before the

tion to protect rights and judicial pol
e that the Charter was

Charter (Rooach 2001). Some go farther to argu
b 1999) and have wished

meant to upset the social status quo (Wienn
that the Supreme Court had gone further In some Cases,
There are misgivings 3

il thioce
C_‘-.?C\L}h) those

i ine funding fc ‘ - hout the s
involving funding for social programs. bout the s

33 override clause in the Charter.
* Because judges do not have to worry about votes and make decisions on.
the basis of constitutional law, Charter review can inject an element ot
principled and reasoned decision making that may be lacking 1n the legisla-
tive and executive branches. A corollary of this observation is that Charter

. .o the goals of protec-
review can enhance liberal democracy by advancing the goals of protec

i = i ==
c.\pcu.ﬁi\' for disadvar

tion of minority rights and social equality,
he traditional poliica

993: Greene 200 16).

groups that may be marginalized in € | process because
they lack political power or popularity (Sigurdson 1
+ Critics of Charter review tend to have an overly simplisuc or idealized
view of democratic pa‘nh_cy—m.lkmg (Smith 2( 1022). The Canadian }‘\;ram-
mentary system is dominated by the executive and is not very clc.mo—‘
cratic. Governments often fail to act, thereby necessitating judical
action (Roach 2001); or politicians themselves son
Furthermore,

setimes use the courts

opinion }‘;\ii< sug-

to achieve policy gn:ils (see Chapter 8 lls
gest that the public prefers courts rather than politicians to Maxe final
decisions about rights (for data see Eletcher and Howe 2001).
critical of the pol
lized view of policy

les x‘f’ 1” -CON~

icv-making ¢ apabilities of

' N”]“l"“—].\" when _‘ikc‘Pth\ are ;
ide -making
courts they may be comparing it to an 1dea 1aking
been numMerous examp

by other branches. There have
hat did not iy olve courts And

ceived or poorly unplcmcmml policies t

~making 18 already diffused (administratve

in modern states policy
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:dwun.ll.\. public-private entities, and other organizations make policy) 2
urthermore, changes to the judicial Inroccs.s, such 1\‘- 'll‘ c'pOhCY)‘J
il]l’c‘l"j“l]“_rﬂ and properly introducing social-fact u,zd --(l -Gw'mg mfm‘
ﬁlowmg it to be examined by both sides), can impr t"”"e (]'[}C]L:dmg
ing capacity of courts. i s . g

Critics and others It
rapSeaiee rs who were at least uneasy about the courts’ exercise of
nder the Charter were ers : I . e
il b er were not persuaded, however. They argued that jud ph i
gnored the limits on judici isi ki i
s cial power envisio iti . L
e j sioned by the politicians
i _ : y the politicians who entrenched
- o . 7 1 161
i }, downplaying the importance of the framers’ intent.? A rel ;
argument is that while s judicial poli Wi it
i A while some judicial policy-making is inevitable judicial poli “
aking under the Charter is itati ' Jita sl
“harter is quantitatively and itati iffe i
4 ly and qualitatively diff fr ‘
past eras. In response to the clai v R R
P ponse to the claim that Charter decisions are m inci i
ics argue that most Charter cases are : e
oy ; cases are not about ‘core’ rights (such as whether ind
iduals or groups should be istri il . i
g e allowed to distribute iti
! . ute political pamphlets invol
complex issues that require -
ssues r e the balanci f vari
mp. equire the balancing of various rights and social interests (such
as whether indiv : : 55 itk s i1
o e dividuals or groups should be allowed to distribute pamphlets that
contain hate speech directe ertain gr j o
b p bch directed at certain groups) (Knopff and Morton 1992; Hiebert
R easonable -
people will disagree over how policy balances should be

achieved owing L
1 Y (O EBTe ~\ 7 o,
g to different policy assessments and political philosophies—this is

why the Supreme Court is oft -

case i[]\'@]\'lil;;]ll]]::tﬁ(‘ ’:tllrf 1}; often sa divided an controvenialcasife dhe &

private hc‘;][hk care (i::f_ E“ here the vote was 4-3), the Chaoulli case involving

s i ﬂmL 10? .)‘ wfr-ui (_?thcrs. Finally, Charter skeptics argue that if the

i h k t-\ the .xolunm? should be to improve democratic input and
¢ e checks and balances within Parliament (such as by the reduction of

party discipline S . .
y discipline or the introduction of an elected Senate) (Knopft 1998)

irlat{anship between Courts and Legislatures
1e focus of the debate. whick ‘
what after ._znuu:if;i‘iwt, \T h‘l(_,i‘] tended to be centred on the Court, shifted some-
Thornton) in 1997 t}:':tl _I‘J '”.”"]“‘ by Peter Hogg and Allison Bushell (later
branches of }_,‘,\me; emphasized the relationship between the courts and other
cerns over the undem nt under the Charter. Hogg and Bushell argued that con-
elected officials ‘to th.j..):\lk_lé(‘]')“\j\u of judicial review downplayed the capacity of
ues that have been ido,,m:l_I;IPUDSC l]‘l.lt is properly respectful of the Charter va-
economic objectives that :]LL oy the Court, but which accomplishes the social or
et tuabls Tt | 1¢ judicial decision has impeded’ (1997, 79-80). '["]k-,‘
‘notwithstanding’ Llll:'ﬂm\“ built-in limitations on other rights, and the .
dialogue. For example H"‘r‘t identified as particularly important in [Juht,uuq;~
the policy. obiectives ”}. | l()@,rtl and Thornton found that judges usually accepted
test did so ]n.; ause tl a law under the s. 1 Oakes test—most laws that failed the
ause the judges concluded that there were other means available w0

achieve the objec
jective that better r ' |
il ¢ that better respected rights. They also argued that if the leg-

T —— T
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Jotwithstanding clause after a contrc yversial decision,

<

ihture does not use thes. 331

sch as Vriend (1998), then this suggests that there was strong support for th

sion within the political community (Hogg,
James Kelly (2005) also tried to assuage

by taking a more holistic

'J'IHH 1ssues 1 (hr.‘ n!)gl-‘ 3

Thormton, and Wright 2007).
concerns that _11;{',1@‘:'» were dictating
policy through Charter review view of the governance
process. He argued that bureaucratic vetting of 1
an IIHPUTEJT:{ {'l\
and objectives. More rece

* in which c‘i e SU.prc:m

J-deve

le in defiming n;_Hs\ and

ment phase gave the executive branch
]LTLI‘I-.

balancing rights with other social interests

Clarke (2006) has drawn atte ntion to a ‘federalist dialogue
Court is r:.sp(mdmu to pronmml arguments in Charter cases that thev deserve
some policy latitude owing to the princ iple of fe ederalism.

Though it has been accepted that the legis

ity to influence the t

lative and, particularly,
balancing of 0

Dldn\ht‘\ of \'O\r(fﬂ]ﬂ'ltfnf h Ve an OPP{H—"UI]
and interests by considering rights in the policy-development stage or by revers-
ing, modifying, or avoiding the interpretation given to the Charter in a court
decision :{Gr L‘\Jﬂlp]g\ see below), serious disagreement has ansen as o how often

eally exerted by other branches
] complaints abount Hogg

and how much influence 15 r and how desirable 1t

is for them to do so (see Petter 200

and Thornton’s model is that their definition of ¢
defining rights and shaping

For instance, Hogg :

_ One of the centra
halogue makes it appear as

elected branches have more influence over the balanc

actually do.
Thornton’s analysis has been criticized for counting virtually any response to a
. branch simply en acted a law

ling to Manfredi and

between rights and other interests than they

judicial decision as ‘dialogue’ even if the legislaove

Jmost verbatm. Accorc

that incorporated judicial decisions :
a genuine ‘dialogue’. When

Iy (199 s
Kelly (1999), this is more like \cnmlmim\m than
liffered from a Juc icial decl

counting only legislative responscs that meaningfully dit
sion, such as the law that Parliament passed that eliminated the "to0 drunk’
defence created by the Supreme Court’s reading of the Charter’s legal rights m 15
Daviault decision (see Box 9.3 in Chapter 9), the number of cases considered to be
definition dropped considerably.”

dislogue under Hogg and Thornton’s
arity of the s.

that the wt qmml
¢ public (and some elites

syrental for

Commentators have also pointed out 33 overnce

clause, because of a misunderstanding amongst the

) about

oS \"‘.“\ i{}\ s po

h demonstrates

diminish

i
ts utility in Canada’s constitutiona il scheme,
ther Kelly's researc

Jflht.nmg dialogue. It has also been asked whe
an independent role for government in shaping policy 11 the context of the
Charter or whether it shows bureaucrats frving to anucipate how courts will rule

2004, 16-17).

on the law in a Charter case (Hennigar

A related critique of the ‘dialogue’ model propose d by Hogg and Thornton
was that it did not properly account for the possibility of “policy distortion’,
whereby elected officials would refrain from introducing or passing legislation that

fear of jated by the coutts

it 15

its heing mv alic

1
night be constitutionally vahid f or
jcy-making perspectve,

(Manfredi and Kelly 1999). Furthermore, from a pol
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not always easy to separate objectives from means in policy formation i
easy to find less restrictive means of achieving a policy s-_r,nal;as Hoé s a dljfl)}r -y
and others suggest (Manfredi 2001). In the Sharpe (2{_i(ﬁ)}.) case flw; ?x::z1 | mr%”
L’Heureux-Dubé criticized her colleagues for reading in an t‘xc.t‘;.)tio‘n tic: :}’]Jm}?“
pornography law for works of the imagination created for personal use W:hL ’
the majority claimed that this exception would allow the government t.o 2 l:re.f15
its goal of protecting children while impairing free expr:.:s:;ion fightx‘ to acleI:.-u
dc‘.grce. _L Heureux-Dubé argued that Parliament’s policy goals m.igh% be un(ic:
mined since materials kept for personal use could fuel the fantasies of pedophiles
Despite criticisms of the ‘dialogue’ metaphor, the Supreme Court andlio\;‘;
-clour{s have referred to the concept in a number of decisions. Interestingly, some-
times the metaphor has been used to justify activism (on the premise thalr'}.egi:l;v
Fl:l.‘fi.‘-_\' can respond to change a decision) and sometimes deference to 1cgisihatjvc-
cnolccis (Hogg, Thormton, and Wright 2007; Haigh and Sobkin 2007). An exam-
iihj;i_}:i-jj[‘[eil,ﬁ the §Ll[i)?'c?l:nf.‘: (‘.’ow.urt-’s dfcision in Mf'ﬂs (1999) to uphold
: egislation that strictly limited defence counsel’s access to third-paty
medical and therapeutic records in sexual assault cases—the legislation closely foi;
1(:\:;& tl:r-:;is.:‘iz‘nng op1-mon ina }‘wc\-’ious Supreme Court decision on the subject
(O’Connor 1995). The Supreme Court, however, is not always willing to be defer-

)2), a sharply divided

ential to government in ‘second-look’ cases.? In Sauvé Il (2
Cf)urt_ sm;:—;k down a federal law disenfranchising certain inmates even though the
- F115611rr311c|139§d only inmates convicted of an indictable offence wheres the
?_revmu.x 1;1-\\-‘ \\-hit:}] was struck down by the Court in 1993 (Sauvé I), b disgud
ified all p_\r_lsoncrs from voting in federal elections. Not surprisingly, debates o
t}jc empirical and normative questions surrounding judicial policy-making, espe-
cially under the Charter, remain rather intractable (see the special 2007 edition of
thlc- Ongood Sl Lt o o i il st (R .l'ht‘ dialogue model).
le]ll?k h;l-(‘k to the description of the Dunmore decision “bout the collecivebr
é:—’i”rlmg rights of agricultural workers in Ontario in the introduction to the chap-
ter. Is it an example of effective dialogue between the Ontario government and
the courts that allowed the government to meet its objectives in a somewhat flex-
E)}c manner while better respecting the right to freedom of assernbly—a right e
had been defined on the basis of an unbiased interpretation of the Charter by the
?u;;mnw Court? Or does it exemplify a legislature i'“Plﬁ.‘t'm:nting what the
Supreme Court asked for in a split decision in a complex policy area higt d:'pcn(it’d
—Jegislation that was

Or . 1t1¢ " 5
1 the political and economic perspectives of the judges
upheld by a trial ¢ ., : iy i [
I | by a trial court because it conformed to what the Supreme Court wanted’

Policy Impact and Aftermath of Judicial Decisions

As indicate a i
dicated in the introduction, the labour union that xup]'n'wrrvd Dunmores (%

appeale » " ) . J = Gy
ppealed the trial court’s decision that upheld the new Ontario Jaw g]\n]]g]nmlms&[
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collective bargaining rights to agricultural workers; the union has also lobbied the

ent decision by the Supreme Court favour-

government to iImprove the law. A rec
both in the legal and political arenas. What

ing labour rights is being relied upon

might happen as a result of this legal and political mobilization? Much of the litera-
mre on judicial policy-making in Canada, such as the dialogue literature, 1s less

concerned with trying to explain or predict the effect on policy of legal mobiliza-
tion and judicial decisions than with trying to determine how much power courts
do have or should have vis-3-vis the other branches in making po
interested in studying the question of

licy decisions.

Scholars in the US have been much more
what acrually happens after a judicial decision or series of decisions.
literature in the US is concerned with legal decisions 1n private law,
litigation offer better protection for

ation and unduly increase busi-

Some of the

such as

whether punitive awards for damages in tort
consumers or whether such awards inhibit Innov
effects of litigation mvo
legal mobilizauon by

ness costs. Other work has been done on the lving human
rights legislation, as exemplified by McCann's study on
women's groups for pay equity (McCann 1994). However, constitutional rights
decisions get the bulk of attention from scholars. We look at the debates in the US
literature before reviewing bnefly some of the few Canadian studies that have
addressed these questions.
One of the most influential studies on judicial impact
Rosenberg's book The Hollow Hope (1991). As the title of the book suggests,
Rosenberg was pessimistic about the ability of litigation and the courts to achieve
noted that ten years after the US

1954) decision that declared

in the US remains Gerald

policy and social change. For example, he

Supreme Court’s famous Brown v. Board of Education (
segregated schools to be unconstitutional, only 2.3 per cent of African American
children were attending schools with whites (1991, 50). Rosenberg (1991, Chap.
) proposed that because courts are constrained’ by a variety of institutional hmita-
tions, particularly their lack of enforcement tools, they can produce social change
only when the following conditions are met: (1) there is ample legal precedent for
change; (2) there is support for change from Congress and the executive branch;
and (3) there is support or little opposition in the public, and incentives are offered
to implementers to induce them to comply (or administrators are willing to mde
behind the court decisions in order to implement reforms). In his case studies, he
also allows for the fact that judicial decisions, especially by the Supreme Court, may
influence policy indirectly by generating media attengon ot mobilizing interest
| assumptions that were prm‘wusl\' estab-

groups. His framework rests on severd
T _ ) = 1984)
llﬁhkd in the literature !\\Xf".l\il‘-_\‘ 1970: Levine 1984),

¢ shown to be s1g

ors that previous studies have

Johnson and Canon

though R osenberg omits certain fact
nificant, including the clarity and forcefulness of a judicial decision.

While Rosenberg can be criticized for leaving out some potential explanatory
factors, more fundamental critiques have been levelled against his theoretical
model. Feeley and Rubin suggest that Roosenberg sets up a straw mai to make his

i

|

e
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point. "l"hujy note that many attempts to create significant social change h
disappointing to some degree, no matter which agency of i oo
the process; furthermore, they argue that polirvtiu 1L:IT:3 go'vem”wm e
t)}hie- sx?:pnrt of multiple organizations within a Il;()dt’.‘l‘?l 1dn:::]t?:)tl\(:ft::xtmf‘l(;l;u
316-23). In their study of prison reform litigati : e L it 5
Chap. 9) conclude that federal court trial |udltt:;d:::i]‘£ tf:;:%ey it
tive practices, such as meeting and negotiating with intci:t:;m;::ldmlmm-
some changes in prison conditions in conjunction with otjhc‘rf o
general social trends. ‘ it i
A somewhat related critique comes from a group of scholars cular
Michael McCann (1992, 1994, 1996), who argue ki 10‘~1f5~ Ao
I o > argue that Rosenberg’s model assumes
op-down’ and ‘scientific’ perspective that se i
o i " perspective that seeks to explain or predict the effecs
t -liprt‘llh‘ Court decisions according to whether certain conditions are nc%
(such as whether the decision is supported by public opinion). A i :
approach to evaluating judicial impact an: '" i i '). n Vo
: ; g pact analyzes legal and political disputes more
;Oﬂ?.e}\.f{'lc'ﬁli}" and wf‘zh the assumption that law, judicial decisions, and institutions
bf(;;ff;gencmily‘ a}'c constitutive’ in that they can shape norms and goals that guide
: ; ] a;.-i(-)-Llf-. This *bottom-up’ approach seeks to analyze how legal ct.].aims ;md?udh
-~ ;:a-z::: a:e rcc_c‘wcd, interpreted, utilized, or circumvented by burrau;mrs‘
C resg arac (
s MCC;:: ?t)\l)zmtlt;:: g_:riups, :mdthe media (see Wasby 1970; Scheingold
e , 1994; Mertz 1994). Although scholars in this camp tend to
‘ L;- icpm al abolut how much legal mobilization and courts can alter the existing
;nu; -‘ anld pnl:_n'cal .power dynamics, many argue that disadvantaged groups ca;
_:L | t%s’f ”.TObﬂAlZRtlon and courts as part of a broader strategy to fll}ther their
;)t,u:ﬁ‘,-ﬂ least incrementally. Such tactics may have such interrelated benefits
r)_r-s_}:“iil:i: ‘i.cgilrmmc_\' on a group’s demands; raising the political and social profile
im[rurm\'n;“j' [:::\'idt:; };el':‘-'t‘pt%“ﬂ‘il of adversaries and the public; and, more
¥s g bargamming leverage (Scheir 1974; McCi 92
1994; Simon 1992). Tt 5*-% o e (Scheingold 1974; McCann 1992
o - rough McCann (1994, 291 n. 12) concedes that
L,Xammm;:h:(::)L:::;in:):_ljf 'rhc ‘indirect’ effects of judicial decisions (such
decision) & a step forw u')‘I ;]?L,\\-m"}-’t‘f articles or public opinion before and afier
e htl ' lf argues that the model still focuses primarily on juds
e e ehavioral {'.Il;mgcx‘ rather than on relational dynamics g
: er ume by legal mobilization and judicial decisions.”’
A TCrse %
. Convnely, Rosenbrg (1996) arguey ha bovcm-up e ik
the pay-e P i are « |“’1FLII[ to generalize or validate. McCann's study of
y-equity struggle, according to Rosenberg, seems to suggest that 4

organization ar 1 ‘
1d mobilization contribute more than legal mobilization © e

equity policy change
y policy change and the way that women view their role and identity in the

job market, Ye st} : : I
et, because McCann'’s study lacked an appropriate mixture of

cases—most of McCann’ .
Cann’s (..\.HIIPI(__\, for instance, featured union (')]‘g;ll]li‘.".l[lﬂll

Chapter 11 Courts, Policy-Making, and Judicial Impact

there is no way to separate out the influence of legal mobihzation on the results

(Rosenberg 1996, 450~1).

_there have not been as many impact stuc
er than describe what happened after judicial
found that elements of both the

As noted above lies in Canada that try

to analyze and explain impact rath

decisions were made. One such study, however,
‘bottom-up’ approach are useful in explaining pol

‘op-down’ approach and the
yobilization under s.

icy outcomes. Riddell (2004) investigated the effect of legal o
23 of the Charter—the official minority language education provision—on fr

cophone education outside of Quebec. He tried to explain why
ch schools and created

outside Quebec had established more homogenous Frenc
pposition from many

evervy P,rc';‘\'iilcf.’

fncophone school boards despite initial o provincial g

emments and even disagreements within francophone
model he found two

desirability of policy change. In keeping with the ‘top-down’
First, the Supreme Court read s. 23

communities about the

factors that were critical to policy success.
broadly and contrary to the original intent by finding that it included the right to
nstruction and francophone

‘management and control’ of French-language 1

schools by the students’ parents (Mahé 1990). Second, federal government funding

was ¢rucial, The federal Court Challenges Program he
and the federal government gave the provinces hundreds of millions of dollars to
on and francophone sc

Iped pay for s. 23 lingaoon,
hools and school
ding 3

vermnment

help provide French-language instructi
governance. To look only at these factors, however, would paint a mislea
In the wake of go

is identified by Rosenberg and others,

incomplete picture of the reasons for policy change
delays in implementing Mahé (for reasor
a public backlash and some
fulness in the decision), francophone groups outside Quebec had to lobby bureau-
le media coverage,

such as financial considerations, fear of ack of torce-

crats and politicians, generate favourab initiate follow-up
ancophones that separate schools and sc
llective identity under

litigation, and try to convince more ir hool
he best fit with their €o

¢ . AT - o r !} =
boards were a good idea and t 1€
advocates of separate francophone schools
as important. Over ame,

i launch-

Charter. The use of rights discourse by
and school boards to win over their opponents W as
provincial and local policies began to change, francophone groups started
ing, and winning, s. 23 cases that featured more specific remedies to fill in the pol-
icy gaps. The Doucet-Boudreau case discussed above, where the tmal jUJ:-’t‘ kept

construction of mancc was

jurisdiction of the case to monitor the »phone schools,

the most extreme example of this phenomenon.
Auton and Chaoulli decisions on

licy of the
also found that both

In an initial study of the effect on po
health-care issues (see above), Manfredi and Maioni (2005)
top-down and bottom-up approaches were useful in explaining subsequent events
and pnhry d_\‘u.unics, In a study of the reaction of two Ontario }‘Oih e agencies to
a couple of Supreme Court decisions, Moore (1992) ¢ oncluded that the clanty ot

Jort system available to each police agency

the decision and the organizational supf
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helped to explain the timing and degree of implementation. McCormi
180-7), using a model of impact from the US, very b. ! ﬂ . -L cCormick (199,
policy of three Charter decisions. ? VTSGR MV il o
Despite the scarcity of formal impact studies in Canada, there is s
research that can help us gain insight into the effects ()t-jll(iici'lé 1LR Is some Eseﬁﬂ
are not necessarily full-fledged ‘judicial impact’ studies. In hi;- -( 31510-{1‘; wcﬁ ifthey
Legal Education and Action Fund (LEAF) in the Sli}:;r.cme -(‘;ﬂln}’;:th? Wl’omcn'\
looked at whether any policy or social change resulted t:i"or;1 u _mﬂ’e‘?‘ < 2l
was involved. Miriam Smith’s (1999, 2002b) work on gay i s it
mcnt:; is replete with analysis of the effects of rights discgmllme. '.m;.. i;;::‘)lcml movc-
1{1-\'iudmg the Charter and judicial decisions, oslhé.(bcia] movc-r:wnts 'm‘d unbcl)'m] m'lﬁl
Samg‘dn (1997) explained that there was no legislative res?omcz to Iz; ESCUZ{:LW
“ourt’s 1988 Morgentaler decision because it re i . ' B
(by striking down the law that ro}']‘i'I:L)?L:L-ilzt; ILI'hOVLd -[he i
NS RN L dP s Itul abortion unless excused by a Therapeutic
= save the life or he " the .
e abomu; l} :\Hli{cli ii?t -Tnother) zfnd then Parlmmc'lri:
P R B e e V- aw hecay a compromise between pro-life
P ce viewpoints proved very difficult. Flanagan's more general argument
15 [l];?.s-.\\']le1} CC_)L\FES strike down existing policies, this leaves a poii}y void ti;;lt 1!13;'
‘be difficult to fill since the policy process cycles through various options that do nn-[
atr}r_;lct c;]oug: support from politicians and nrg:;mized. interests to become the new
olicy. The | B ,
E]C S;uprc:y. (]E’::Ii f“\‘f;:::i:;l; 511 ltttlnpts to limit access to abortion services affer
RS e e CHgpsaiey Gecison e be explained, according to Urquhart
Gkt two taunb. first, Alberta and other provinces are responsible for health
care under tl?t‘ constitutional division of powers; and, second, the Alberta govern-
;ni:m was u‘}:mg‘m satisfy the ideological preferences of its supporters.” Thctanal\\k\'
()\ Sauv:;gc;}u. Schneiderman, and Taras (2006) of media coverage of Suprt’;llt’
i(mrlt decisions can -hclp us to understand the effects of judicial ciccisiézjs. For exan-
2; .l s Cha".’f and violence that ensued on the east coast after the Supreme Courts
arshall dmzmun_ (see the introduction to Chapter 2) can be traced in large part to
'\‘Umc ambiguity in the Supreme Court’s decision and media reporting of the ded-
:;i‘:::f}‘it L;“*Phihwrd conflict and downplayed the fact that the Court had said in the
P, : I“‘m.' and Taras 2006, Chap. 4).
- 1{.‘\,,.] :;*I,L,th m chm]mvn decisions, Monahan (1987) has argued that evef if
oy = O government (federal or provincial) loses a federalism case, there ar¢
(:n.‘.]n ()tl:lc‘r f)p:'mna available to them to reach its policy goals, even if the means
that tl:r:(ll.:a:‘l((;( ": :".’f “"‘f""l.’lk‘. Elf'FL‘l' Saskatchewan was told by the Supreme Cour
oil cre; -1 the tederal division of powers it could not tax each individual barrel of
> (,HII‘H(.E in the province (Canadian Industrial Gas and Oil Limited 1978), the
province introduced a general oil well income tax on oil companies. However,

such a scheme w e AR L
e was more difficult to administer and it made it somewhat easier for
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ave pointed

the limits of jurisdictional

companies to avoid raxation. Meanwhile, Russell (1985) and others b
out that Supreme Court federalism decisions, by setting

sower. can influence federal-provincial negotiations 1n various policy areas.
g F )

berg and McCann debates and subsequent Ca

As suggested by the Rosen
sudies. it is difficult to assess the effects on po
luate the long

i court

licy of legal mobilizanon anc

decisions, but it is even more difficult to eva
and political effects (Bogart 2002). For example, to what deg
hone schools contribute to
Je Quebec in the

'hat will the long-

guage instruction and francop
promotion of francophone language and culture outsic ace of an
2 in North America? W

English-dominated culture and medi
Court’s decision to gIVe the

term effects on the environment be of the Supreme

egislate on environmental issues un

federal government some authorty to 1

Peace, Order and Good Government (POGG)

1
¢ 19

power (see Crown Zeller

Answering such

and its eriminal law power (see Hydro-Qu
extremely challenging because there are pumerous and often related factors that
could affect long-term outcomes.

Nevertheless, some scholars have tried to ascertain the longer-term soc1o-eco-

nomic and political impacts of laws and judicial decisions. In a provocatively otied

article. ‘Does the Charter Marter?” Harry Arthurs and Brent Arnold (20
tigated whether the Charter and judicial decisions have led to socio-economic and
and visible minontes. In the c:

15) Inves-

1se of

political progress for women, aboriginals,

term efiect

harter has had little long

women, Arthurs and Amold argue that the C
staler did ‘matter’ but 1t

o abortion after Morger

They argue that more liberal access t
han in others’ depending on how

mattered ‘more in some parts of the country ¢
hurs and Arnold argue

octors reacted. Art

prc)\,.-mcml governments, hl]\p'{{‘l!\‘ and d
are explained more

and opportumtes by

th’.—'l[ “"’@l“t‘i]“i soc10-economic status
labour markets, social welfare policy, and child-care policy than by the Charter
and that the Charter has had little influence over these fact
Jic rights into the Charter.
) 2005, 77) argue

ors. because €O
been reluctant to read social and econon [Turmng o
wrs and Arnold (

women’s participation in the political arena, Artl
‘The Charter has no

‘marginal at best’:

that the Charter's significance has been
tion of Canadian women.

litical mobiliza

ha 1
aress in other countries that h
and the

doubt symbolically reinforced the po

However, judging by the greater electoral pro e Do

constitutional charter—for example, the Scandinavian countries
Netherlands—it may have done less than is assumed.”

Although the conclusions of impact studies are necessarily tentative and are

d to study law and courts

s

the shift to a More

often disputed, they are valuable for highlighting the nee

As noted in the conclusion,
policy-making role by Canadian courts needs to be explaine
e need to be connected

the political process, and the imphcanons for this new role

within a larger ]‘Ull{l\_'.ll context.
{ with reference O

to the larger governing process.
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Conclusion

The increased policy-making role of courts is not unique to C:
world there has been a growth of judicial powe ]F RS i
Ginsburg 2003; Goldstein 2004). l)itfcrclntp:c: Ltr |(l Wy 0 s i
oftered for this phenomenon in Canada and tk:\ '}I ']'t'“l e
that a necessary but not sufficient condition fo: ]U:} N
significant judicial policy-making is a set of well- {‘:::: i riivahmom o
resources and the support of skilled lawyers. The ):inzrc Pl % i
entrenched rights document, judicial mdcpem‘ltn}c;wi:: :t : lmlmnunm1H
rights also are factors that explain w : e
According to Epp, these conditj(_}ms zi’e:;h::til:ﬁ(czi::t:y ‘haz:a r«}ﬂgh: S
: rding _ sati: ore in Canada than they w
1}:1 lt}l::_ Umtc*.ld K%zllgdom. In Canada, lobbying by organized interest ;ot:;‘ (‘\\:;
» from the federal governme 7as . : ‘
Rights, and then groupii\c:ir‘t]l::lt(l' };1)-1:3h fchi\Salv ¥ t’-ﬂAtrchh viriis gty
Bt o ot iy f.r to press rights claims (see Chapter 7). An
it J ) & a Supreme .{;Ouﬂ that was willing to engage in activism
‘{_" a snpp?m\-t public undergirded the rights revolution in Canada
; __sfn'newhilt_dlfferent explanation is offered by Ran Hirschl (2004) H.c traces
;]z;-:w n;j_]udlcml pcfver in some countries to hegemonic elites ;vho réact to sig;
C()L:rt:t]:mrlajti to tlhczr power and the political regime by placing authority in 'tfhlﬂ
e d{‘;(’imdg e, Tn lsra.e] the threat came from religious elements in society
e manding a more or less theocratic state, whereas in Canada the threat
:;:n tfrom Quebec separatists. In both countries the elites ceded some power to
- c.ou’rts undc_‘r an entrenched constitutional document to preserve the political
riwt‘::_ ::1;1 ?h}cn' place in it. Morton and Knopff (2000), however, attribute the
S ' o b T 3 " .
wgrm‘d\l tonp ]:ufi:\: a_[rh 1~r-1 (_,:fmda. not to socio-economic and political elites that
I -pm[_m‘lwr;lir. .p’m\-u. but to an interconnected ‘Court Party’ of law
e .. ,.ust mtcnesf groups, and sympathetic federal bureaucrats
’\‘]'itr{‘n(-!-}l'i *r: l })[]TOH _ezud Knopff, the Court Party lobbied vigorously for the
would nr)ttpic:}:;-:f:nL-i;bl"%rt‘cr-;{11_‘1 then urg.cd the courts to make decisions that
e el xisting social and political structures, but would refashion
s,l bortion, same-sex marriage, aboriginal self-government, and
s0 on) along the lines they preferred : : r
A greater underst ir 3 .
L“wi:”iit(t)fr [tilll:ltllal::zl)l;crlix::‘g(“f;i' the debate over the Court Party thesis and, more
or éid\';n'I(Z(‘ certain polic TL -.1.-?rtur A lm‘_."-m”-“ by organized interests to defend
Chapter 8 }“‘]ps. m]m ?:];\l ;lmxltlr_mﬂ comes from Chapter 7 of this book. Likewise,
5 U ATICAC rer ] * ‘ f
or particular individual “_:[:\F‘_md better the strategies employed by governmens
defend their policies “)- “1111) governments, such as the Attorney General, t0
judicial decisions or ,‘ l perhaps to achieve their policy goals by hiding behind
15 or legal opinions about what the Charter requires. Those strate-

gies include gov
ernment decisions about whether to appeal Charter losses (see

Hennigar 2004),%
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Whatever the explanation for the greater policy-making role of Canada’s

1s and greater

ItS, it increases f}!’!.‘\‘xlll(.‘ for more [Li”\}nlﬁ.‘lii Jpp(!l"\ tment syste

cou
direct democratic .Ilplit mnto who sits on

sccountability for judges, perhaps even

the bench (see Chapter 5). However, such options could jeopardize jt
¢ and thereby undermine one of the reasons for having a juc dicial branch
anches of government (see C h.apnr 6). One of

idicial inde-

pendenc
at arm’s length from the other br
the difficulties in finding a way out of this conunc
ol levels make decisions involving both constitutional

sec Chapter 2). Hence, if one tries to make a court more
in Charter cases where the res sults seem to

t

courts

frum 1s that

and non-¢ onstitutional law

accountable for taking

more of a policy-making approach
il facts and Interveners)

depend more on policy considerations (backed by socia
ble to make an impartial and leg

than on ‘law’, that same court might be less a

informed decision involving a more technical aspect of law.
as a number of European

stitutonal courts reflects their

Perhaps one solution
Is to create a separate constitutional court, countres
have. The appointment systems used for those cor
11{1?01’(!1‘[ T()li. m LhUD\]li

special nature—legislators play an g the judges and there

are often term limits on appointments. Meanwhile, if a ‘regular’ court adopts 2
policy-making approach to reading ordinary legisla

the Civil Code in Quebec) involving torts, family law,
] have the option of passing |

ton or the common law (or

criminal law, or other
non-constitutional law, governments w oulc legislation
to override a court decision.

Of course, one should not only look at potenti
aised by t?!c Dnlu\—an\v*

for example, has sug-

al changes t© judicial processes
when thinking about solutions to challenges ra g role of
courts, particularly under the Charter. Janet Hiebert (2

ittees in &:.bu'm, g
First, it would make the

§ 0 hefare the
gested a greater role for legislative comm -hts 1ssues before the

passage of a law. This would have two salutary effects.

legislative process less executive-centred and more democratic. Second, 1t would
has thought seriously about definming

leading to

signal to the courts that a legislative body
greater

rights and reconciling them with other social interests, thereby
deference by the courts to legislative choices. While Hiebert's pmpomi has much

it faces a couple Prime Ministers and

0 recommend of serious hurdles.
remi 1 [
Premiers and their cabinets are very reluctant to give up their power to the legisia
tve branch. There is also some concern that law-makers w

good (Glendon 1991)

ho focus on individual

And
“"h‘\ will do so to the detriment of the collecave ¢ And

: ,

-Te are o P I e and exec-
there are those who argue strongly against the notion that the ke gislative and exes

i i

ot co-ordinate) status W ith the courts in defiung

and Wright 200 7).

bert's suggestion,

utive branches deserve equal (

constitutional rights (Hogg, Thornton,
i *‘,\ o - l\“{

Whether one agrees or not with Hie it is clear that we cann<

rest of the pol litica

both the _gudu‘mi

. ste ~ere holistic
look at courts in isolation from the ] system. A more holistic
; X
HIPRE yolitical
perspective not only helps us to understand and pc¢
-oncentrating on the courts too

processes better, but also helps to restraimn us from ¢
}““”‘H mstitutic

Although courts are um

1S

much and exaggerating their influence. /
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to study (hence the time and effort we put into writing this book), we i
i : our

readers of two things: how much judicial decisions actually make a difference
shaping policy and broader socio-economic and political trc:-,ncls dcp‘t‘nds o;‘m!e .
of factors; and, as noted in Chapter 3, much dispute resolution and asma’-]:z
rule-making takes place outside of the judicial system in administrative tng:;:ls

and in alternative dispute resolution (ADR).

Notes

Chapter 1

a2

depresse

It is not unheard of for an expectant mother W vho is clinically
child to full term without being aware that she is pregnant. David !’3-:1&..\-:0? (
96-7), however, argues that it is difficult to accept that Brenda Drumm
have hrcd a pellet gun into her vagina if she had not kn
it would have been the most bizarre suicide attempt in history. .
Since the Supreme Court had struck down Canada’s abortion law in 1ts 1
Morgentaler decision, Brenda Drummond could not be charged with uyng to ob

an abortion illegally.

1own that she was

Brenda Drummond spent seven months 1n a psychiatmnc facilicy. She

‘failing to provide the necessities of life’ by
and thus endangering the baby's life; she received a suspended sentence an
months of probation.

Some reaction was supportive. For instance, the

British Columbia expressed sympathy for the injured

"""G
i
C

:
about altering the policy balance as it existed, and it tf :
: ' ; - 1era_term fetuses, vet at the
How do we prevent women from harming their late-term fetuses, yet &

time, ensure they have full rights to terminate their p

.

ine? i ' o - eapon like a gun,
the line? Do we prosecute only if the woman uses 3 lethal weapon like
- incl

we extend the law to encompass anything that might harn

uwanied

4

The group concluded that there are

p:/ /wWww.proc hoiceaction

cigarettes or alcohol?’

3 . k) . . F - ‘_! +
implications’ to changing policy on fetal nights. (htt A
#drummaond). Urtwf reaction

network-canada.org/prochoicepress 9697
1t

The LifeSite website (which is closely at

Wwas more negative.  AETORE
[_“m]‘ ‘“.,n Life C m]m(m\ for e \\;mp , maintaine d that pro- life observers acToss :
country are united in the belief that the current ¢ election campaign 15 a «_;um. opportu
nity to build on the increased awareness of the plight of the unborn whic

; . Drammond ease}
about as result of these tragedies [including ii‘u Drummond €asc]
site.net/election_97/issues.heml).
Andrew Coyne (1996).

Quebee case was heard by seven judges.

do v LUE 1

See, for example,

jadges

hree

The Chaouilli v.

re AT §
i o the Canadian Charter oF

laws which limit access to private he alth care the C ‘
> T ynstitutional W
Rights; three judges argued that suc h laws were not unce aa\\}. L
“ase ne the Charter of &

c refe ) ide the case using t

harter. One judge preferred not « decide the S

man law. Justice [
instead based her decision solely on Quebec’s human rights [ 18I

seivate health care Vi
1ed that the current law

slated the province s
argued that Quebec’s limits on access 0 |

human rights law; therefore, a total of four judges argt
Quebec violated rights. "
forth by Harold Laswe

3
law, based on the fegal system devel

This popular definition of politics was first put i

AV. Dicey (2002) argued that the system of :
: . 2 of law” much m

oped in England, reflected this notion of the ‘rule of law" muc

law system developed in ( ‘ontinental Europe,

than the civil

eneral

& he
because the system applied the




